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1. Introduction 


Welcome to the fourth edition of the Environmental Law Handbook! 


Finding out about the law can be a difficult task. There are more and more new laws that 
deal with the environment, and large numbers of govemment departments and authorities 
that deal with those laws. 


Various laws provide opportunities for citizens to have a say in what happens in their 
environment, including discussing development in your area, reporting pollution offences or 
nominating new areas to be protected in reserves. But all of these avenues are of limited 
benefit if the community is unaware of them. 


This Handbook will help you to understand your obligations in relation to environmental 
protection, your rights and how to use the available opportunities to have your say about 
decisions that will affect you. 


Getting through the maze 


If you have never had to deal with it before, the law can seem like an impenetrable maze. 
This Handbook has been developed in response to queries and feedback over many years, 
and is designed to help people to find their way through the maze. The Handbook is 
intended to provide practical assistance for residents, farmers, environmental and 
community groups, local councilsand govemment agencies. 


The Handbook outlines the most significant laws that impact on people’s lives in Tasmania, 
and tries to do this without legal jargon. The Handbook is not designed to answer all your 
questions, it is designed to point you in the right direction. Wherever possible, the Handbook 
also provides links to additional sources of information for those people who want to 
investigate further. 


How to use this handbook 


Most often, this guide will be a handy reference if you have an immediate problem - suchas 
a polluted creek, noise from a nearby quany, concems regarding unlawful killing of native 
wildlife - and want to know what to do about it. There are chapters covering most issues that 
could arise, So you can go straight to the relevant chapter. 


We highly recommend that, whatever the issue is that you’re concemed about, you read 
Chapter 4 to get a basic understanding of the framework for Tasmania’s Resource 
Management and Planning System (RMPS). This system underpins most of the laws relevant to 
the environment, so it isgood to have a clearidea about how it works. 


Chapter 13 provides some general guidance on how to take action. This could include 
reporting concemsto your local council orto the EPA, lodging an appeal against a decision 
to allow development in your neighbourhood, or going to the Tribunal to get orders to 
protect the environment. Throughout the Handbook, there are a few symbols that will help to 
guide you: 


O thisisa flag to highlight inportant messagesand things you need to be aware of. 
¢ Thiswams about time limits fortaking action, so you don’t missan important opportunity! 


(# Go to...) will direct you to other parts of the Handbook that are relevant to your issue 
(sometimes, these aren’t immediately obvious when you start out). Just like the natural 
environment, law is a dynamic, interacting system. But, when you understand the 
connections, it'snot asconfusing asit first appears! 


~w> This is used to direct you to another website for more detailed information. 


EDO Tasmania is here to help. If you still have more questions after reading through the 
Handbook, you can always contact us for more specific advice. 


Disclaimer Policy 


@ This guidebook is not a substitute for legal advice relating to your particular issue. If you 
need specific legal advice, please contact the Environmental Defenders Office. The EDO 
does not accept responsibility for any loss or damage suffered by any person acting or 
relying on information on this website. 


® Throughout this guidebook, links are provided to other relevant websites. EDO Tasmania 
takes no responsibility for maintaining those links, or forthe content of any extemal website. 


While every effort has been made to ensure that information in the Handbook is accurate at 
the time of writing, sometimes mistakes are made. If you find an erorin the text, orhave any 
othercomments, please email usat edotas@edo.org.au 
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2. About our Environmental Laws 


Until the 1970s Tasmania had virtually no specific environmental controls. We had no 
govemment agencies to look after the environment, no national parks department, no 
environmental control department. Planning forthe future was, at best, ad hoc. 


A first wave of environmental awareness struck the word in the 1960s and Tasmania, like 
elsewher, introduced a number of very basic environmental laws early in the 1970s. These 
were basically piecemeal attemptsto deal with particularand obvious problems. 


Many of these new laws did not fit in with each other. There was no guiding philosophy. 
Industries that polluted were simply given ‘licences to pollute’. Ordinary citizens generally had 
no rights of appeal, because the public was generally regarded as an antagonist or a 
nuisance. The only recourse for concemed citizens was to knock on politicians’ doors or 
create a fussin the media. 


By the 1980s, public concem about deterorating 
environmental quality had grown to such an extent that 
politicians were increasingly unable to cope with the ever 
increasing burden of issues directly confronting them. There 
wasan obvious need for comprehensive environmental and 
planning lawsthat: 


= are integrated with each other 
=» have common objectives (guiding philosophy) 
=» enable the community to be involved 


To do this a lot of old notions had to be thrown out. 
Imaginations had to be challenged. 
Moe i 


2.1 Environmental law today 


In response to the above challenges, environmental law-making went through a dramatic 
shift and a rash of new laws’ were. introduced during’ the 1990s. 
« Go to Chapters 3 and 4 foran outline. 


Environmental law remains a dynamic area of law, and things change regulany. Protecting 
the environment today relies to a great extent on community participation. This is because 
the environment is now rightly regarded as public property and many of the new laws 
goveming it are designed to incomorate public involvement. 


Not only do ordinary people have a night to participate, a number of our new laws make it 
mandatory forthe public to be consulted. 


So, what is environmental law? 


We use the tem ‘environmental law' to refer to the full range of laws directed towards 
protecting aspects of our natural and human environments. This includes laws about 
everything from planning to water management, vegetation clearance to threatened 
species protection, coastal erosion to animal welfare and air pollution to mining controls. 


These laws are explored in the following chapters. The purpose of this chapter isto provide a 
framework for understanding where those lawscome from and how they are enforced. 
Litigation — just one string to your bow 


One legitimate and important aspect of community participation is the ability to take 
regulators and developers to court or to the Tribunal for failing to comply with their legal 
requirements. 
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However, the outcome of litigation is often uncertain and can be costly and unsatisfactory 
for all involved. For example, after many months of litigation, the outcome may be a fine 
imposed on the offender, but no orders to actually repair the damage that was done. If all 
parties have a better understanding of their rights and obligations as well as the options 
available to address environmental harm, many legal battles could be avoided. If the 
community is propeny involved in the early planning stages, outcomes are more likely to be 
publicly acceptable. 


Environmental law is much more than litigation - it’s about understanding, and getting 
involved in, the processes for environmental decision making. We hope that this guidebook 
will help to promote community participation in environmental decision-making from the 
ground up - in the courtsand out of the courts. 


2.2 Division of powers 


The first thing you need to do when you face an environmental problem is to work out which 
law you should be using to deal with it. 


There are actually three levels of govemment in Australia - federal, state and local. It is 
important to understand their basic roles. 


Although all three levels of govemment make laws conceming the environment in some 
form, most environmental powers lie with state govemment (though they sometimes give the 
job of implementing these laws to local govemment). However, where the issue is considered 
to be of national significance, federal laws may also apply. 


a Go to Chapter 15 forinformation about federal environmental laws. 


State powers and laws 


When an environmental problem arises, you will mostly need to refer to state legislation, 
described throughout this Handbook. 


State parliaments pass laws to regulate conduct which is likely to affect environmental 
quality, including regulating the use of land, use and development of natural resources and 
protection of special areasorspecies. These lawsare called “legislation”. 


a Go to Chapters 3 and 4 to see how Tasmania's environmental laws are set up. 
Forexample, State govemment agenciesare responsible for. 
= Managing Crown land; 


=» development and maintenance of significant infrastructure, such as highways, railways 
and ports; 


=» assessing large projects (# Go to Chapters 4,5 and 11); 


= Managing the Tasmanian Heritage Register and Tasmanian Abonginal Sites Index (# Go 
to Chapter 7); 


=» developing management and recovery plans for protected areas and threatened 
species (# Go to Chapter 7); 


= setting targets for greenhouse gas emissions reduction (# Go to Chapter 16) 


= taking enforcement action where significant environmental ham has occured. 


What is the role of local government? 


You will also see, throughout this Handbook, that local councils in Tasmania play a very 
significant role in environmental protection. Local govemments (also referred to as 'councils' 
and ‘planning authorities) are generally your first port of call if you are affected by a 
development activity or an environmental problem in your local area. 
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Forexample, councils are generally respongble for. 


=» developing planning schemes to set standards such as building heights, siting of 
developments near sensitive areas, setbacks from waterwaysetc; 


=» assessing development proposals for small operations (Level 1 activities - # see Chapter 
5); 


=» developing by-laws to deal with specific issues (such as keeping chickens in residential 
areas, activities in Council reserves or operating hours for outdoor festivals); 


=» imposing conditions to regulate pollution (including dust, smoke, noise and _ liquid 
emissions) («* Go to Chapter 6); 


=» taking enforcement action where pemit conditions are not complied with. 


Where small operations may cause environmental ham, the council may consult with 
relevant State govemment agencies, such as Mineral Resources Tasmania and the EPA, 
before making land use decisions. 


a Go to Chapters 4,5 & 6 to find out more about how this system works. 


What is the role of the Commonwealth government? 


When Australia's constitution was drafted, the environment was not considered to be a 
significant national issue, so the federal govemment was not given any explicit power to 
make laws about environmental matters. Asa result, there has been some confusion about 
the division of responsibility for environmental protection between states and the federal 
govemment. 


Many of the ad hoc national laws in relation to the environment have been introduced to 
give effect to Australia’s obligations under over 90 intemational environmental agreements 
that the govemment has signed on to. These agreements cover topics such as Word 
Heritage, climate change, marine pollution, recording of pollutants, remediation of land and 
biodiversity management. 


In an attempt to clanfy confusion between state and Federal environmental powers, and to 
make sure that Australia was complying with its intemational obligations, new federal 
environmental legislation was introduced in 2000. The new legislation, the Environment 
Protection and Biodiversity Conservation Act 1999, gave the Federal govemment responsibility 
for developments with the potential to impact upon “matters of national environmental 
Significance”. These include: 


=» Word Heritage areas 

» Wetlands of intemational significance (known as‘Ramsar wetlands’) 
=» Nationalheritage places 

=» Nationally listed threatened speciesand ecological communities 

» Nuclearactions 

» Migratory species (including birdsand cetaceans, such as whales) 

=» Commonwealth marine areas 


The Federal govemment is also responsible any development on land owned by the Federal 
govemment (such as defence facilities and airports), fishing and development in waters 
outside the State limits (# Go to Chapter 9), whaling, export of threatened species and 
climate change laws (# Go to Chapter 16). The Federal govemment also uses its powers in 
relation to corporations and taxation to impose requirements about environmental reporting 
(including greenhouse gas emissions reporting) and tax deductible status for environmental 
organisations. 
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The Federal govemment continues to be lobbied to extend the range of matters that it can 
get involved in. For example, conservation groups have requested that developments which 
will result in significant greenhouse gas emissions be subject to Federal approval. The Federal 
govemment also recently proposed to include coal seam gas developments and large 
mining projects with the potential to impact water supplies in the list of matters that require 
Federal govemment approval. 


Possible reforms 


The EPBC Act curently provides an opportunity for the Federal govemment to delegate 
some of itspowersto State govemments, provided the relevant State assessment processhas 
been accredited by the Federal govemment. Many states already have assessment 
processes accredited, so that they effectively cany out the assessment on behalf of the 
Federal govemment, but the actual decision whether or not to approve a development 
remains with the Federal govemment. 


In early 2012, the Council of Australian Govemments (COAG) announced a proposal to allow 
approval powers to also be delegated to the State govemments. Many environment groups 
are opposed to granting the State govemments further powers to approve activities that 
may affect a matter of national environmental sgnificance, arguing that this responsibility 
should remain with the Federal govemment. The principal reasons are that state 
govemments often have an economic interest in the development proceeding, and give 
preference to State interests over what is best for Australia’s national environmental interest. 


Unless national interests are appropriately considered in assessing developments that will 
impact upon matters of national significance, the EPBC Act’s capacity to protect Australia’s 
environment could be compromised. 


a Go to Chapter 15 for more information about the EPBC Act and the proposed changes. 


National Environmental Protection Measures 


The Federal govemment also manages a number of research organisations that produce 
information guides and develop national standards in relation to environmental issues. For 
example, the National Environment Protection Councildevelops National Environmental 
Protection Measures on issues such as soil contamination and remediation assessments and 
the Ausiralian Pesticides and Veterinary Medicines Authority develops standards in relation to 
maximum exposures to chemicals and water quality guidelines. These standards are usually 
adopted by each state and implemented through State laws. 


Funding 


The Federal govemment can also influence environmental outcomes by providing funding 
for environmental projects (for example, the Caring for Our Country grants have helped to 
maintain natural resource management activities throughout Australia), and insisting that 
grant applications for large projects (such as infrastructure projects) include information 
about environmental impacts. 


2.3 Types of law 


A very basic understanding of how the legal system works will be helpful for those engaged 
in defending the environment. 


Most environmental casesare based around either (or both): 
=» Actsof Parliament (known as “statute law” or “legislation”); or 


=» Legal precedent (known as “common law”). 
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What is 'statute law'? 


This is the main legal device used to protect the environment in Australia. A statute isa law 
made by parliament. It is more commonly known as an Act of Paniament or a regulation, 
collectively referred to as “legislation”. 


Govemments pass laws in order to regulate conduct which is likely to affect our vanous 
environments. The courts (or the Tribunal) have a key role in enforcing laws made by 
parliament. 


(@ Go to Chapter 4 for information about key Tasmanian legislation). 


What are ‘regulations’? 


An Act of Parliament can become too bulky if all the necessary details are included within it. 
To cope with this problem, a number of Acts have provision for the making of ‘subordinate 
legislation’. These are called “statutory rules’ or “regulations”. 


Regulations contain more specific details of how the Act is applied - such as lists of banned 
chemicals, lists of threatened species, or maximum hours of operation for particular activities. 
Regulations are more easily updated than Acts but, once enacted, hold the same force of 
law asany other legislation. 


@ Beware — policies are not laws! 
Many people mistakenly confuse policy with law. 


Govemments these days produce mountains of policies, guidelines, strategies, codes of 
practice... and so forth. These documents often include broad statements about what the 
govemment aims to do. However, the govemment is often not required to follow these 
policies - they are general statements of intent or guides for govemment officers or 
commercial operators. 


Examples include the Code of Practice for 1080 Poison Use, the Quany Code of 
Practice, Environmental Best Practice Guidelines: Management of Riparian Vegetation and 
the Enforcement Policy forthe Water Management Act 1999. 


You can use statements made in policies as to argue about what govemment should be 
doing. However, there is often nothing that can be done to force a govemment to act in 
accordance with a policy. 


® some policy documents DO have statutory force, because they are tied to a specific Act 
of Parliament. For example, the legislation dealing with chemical use requires all operators to 
comply with the Code of Practice on Aenal Spraying (# See Chapter 10). 


Policies can also be given legal force by being incorporated into licence or pemit 
conditions. Forexample, a pemit fora quany operation may require the operatorto comply 
with the Quamy Code of Practice. If the Code of Practice isnot complied with, the operator 
will be breaching the permit conditions and could be fined or prosecuted under the Land 
Use Planning and Approvals Act 1993 (# See Chapters 4 and 5). 


What is 'common law'? 


Common law (ie. ‘judge made law’) is based on the court's interpretation of decisions that 
other judges have made in similar cases. If a case setsa ‘precedent’, future cases dealing 
with the same issue / same provision of the legislation must be decided in the same way. 


® Please note, the Resource Management and Planning Appeal Tribunal (RMPAT) isnota 
‘precedent’ setting body. Thismeansthat, although the Tribunal will generally make 
consistent decisions, it isnot necessarily required to adopt the same interpretation ofa 
provision of a planning scheme in a future case if it later considers that a different 
interpretation is more appropnate. 


o Go to Chapter 14 formore information about the RM PAT. 


Statute law can overnide the common law. For example, if a court makes a decision that a 
provision of an Act must be interpreted in a particular way, Parliament may decide to 
change the Act. The new, amended Act will then be applied to future cases, 


As more and more statute law is made, there is less and less need to use common law. 
However, there are still some waysin which common law can be used to deal with activities 
causing environmental ham. It can be used to prevent a neighbour polluting the air, land or 
water orcausing land degradation or otherwise interfering with your enjoyment of your land. 


‘Private nuisance’ 


Generally speaking, common law is used to protect private interests. By far the most widely 
used common law action for controlling cross boundary environmental ham is that of 
nuisance - unreasonable interference with a person's land or use and enjoyment of the land 
- and to recover lossordamage caused by the interference. 


‘Public nuisance’ 


Where an activity interferes with a right enjoyed by the community at large, it is called a 
public nuisance. Private individuals can take action to stop or prevent a public nuisance, 
even though that person may have no interest in the land subject to the interference. Public 
nuisance includes pollution of the air or water. However, common law has not been tenibly 
effective in protecting public interests which have no connection with private rights - such as 
the public interest in preserving native bush - so options under statute law are often used to 
pursue that protection. 


What is 'administrative law'? 
Reviewing decisions 


More often than not, environmental law cases deal with challenging particular decisions 
made by govemment authorities under various pieces of legislation. This isa branch of law 
known asadministrative law. 


Administrative law is not about the merits of a particular decision (that is, whether the 
decision is good or bad). It is about the decision-making process. Rather than looking at 
whether the “right” decision was made, the court or Tribunal simply decides if there was 
power to make the decision and if the comect process was followed. This process is called 
judicial review. 


Generally, if a court finds that the decision is flawed for administrative reasons, the matter will 
be sent back to the original decision-maker to reconsider. 


a Go to Chapter 13 to find out how govemment decisions can be challenged. 
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What is 'criminal law'? 


‘Criminal law' includes laws where a fine or prison sentence can be imposed on someone 
who breaks the law. Often, environmental protection legislation includes both criminal 
penalties and civil remedies (such as remediation orders). 


Many of the Acts described in this Handbook contain criminal offences. These set out 
penalties and explain who is responsible for taking enforcement action. While it is rare for 
individuals to take criminal proceedings (these are usually commenced by the police ora 
govemment agency), individuals can initiate legal action by making a complaint to the 
relevant govemment agency orby going to the police orthe Director of Public Prosecutions. 


@ Environmental defenders can also face prosecution under criminal law. For example, if 
you protest in a state forest, you may be liable to fines or a prison sentence for trespass or 


nuisance. (# Go to Chapter 13 for more ee 
information about protecting yourself). | 
LS 

ie’ Ya’ see 


What are 'remedies'? 1] A VAAN | @ieemttcee es 


If you are successful in a court case (that is, the 
court agrees with your arguments), the court 
(or Tribunal) can make a range of decisions. For 
example, the court or Thbunal may order that: 


=» an invalid decision made by a public body 
be “quashed” (cancelled out); 


=» an officer must not make undertake a 
particular action; 


=» a public official must make a decision (where he or she is delaying unreasonably or 
neglecting to perfom his or her duty); 


=» workbe undertaken to fix environmental damage that has been caused; 


=» conditions be imposed on some activity (such as limiting operating hours on a service 
station in a residential area); or 


= the person responsible for causing environmental harm pay damages to those people 
who are affected. 


These various options are called “remedies”. 


Does government have to abide by the law? 


In most situations, yes - many Acts of Paniament specifically say “This Act binds the Crown”, 
which means that the govemment must follow the law, just like anyone else. However, there 
are some exceptions to this, so make sure that you check the relevant legislation to confirm 
that the govemment agency isbound by the Act. 


If you suspect that a govemment agency or officer is breaking a law, it is generally prudent 
to assume that they are bound by the law and proceed to make a complaint about their 
behaviour. 


« Go to Chapter 13 formore information about taking action against govemment agencies. 


2.4 Who can initiate legal action? 


In many cases, individuals are able to commence court proceedings. However, you may first 
have to show that you have “standing”. This means that you may need to show that you 
have a legitimate ‘interest’ in the case, greaterthan the interest of the public at large. 


In the past, it was necessary for a person to show that they would suffer damage to their 
property before they could take legal action. This often meant that it was necessary to find 
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an affected person willing to take action before any environmental case could be taken to 
court. Itwasnot enough to simply care about protecting our natural resources. 


Over the past few decades there has been growing recognition of the benefits of allowing 
citizens to initiate legal action in order to protect not just their commercial or property 
interests, but to protect the environment, public health, visual amenity and quality of life. It is 
still necessary, in most cases, to show that you will suffer some ‘special damage’, over and 
above that of the rest of the community rather than just having a concem about some 
aspect of the environment. However, the courts have started to adopt a broader test for 
standing. In some instances, legislation provides for open standing to commence legal 
proceedings - that is, anyone is able to take action. Some countries (India, Chile and 
Ecuador) have also recognised that “nature” itself should be afforded legal “standing”, and 
that people have a right to represent “nature” in court proceedings. Legal standing varies 
from court to court and from issue to issue, depending on the statutes involved. 
a Go to Chapter 14 for more information about legal standing. 


Please note, for mining issues, the test for standing remains very narrow (# Go to Chapter 11). 


2.5 Parliament vs the courts 


It is prudent to be aware that parliament can decide at any time to make a new law, thus 
making an illegal act legal. It can even make such changesapply retrospectively. 


Judges cannot ovenule parliament. The courts simply interpret written laws and ensures that 
they are propery made and adhered to. However, courts can decide that particular 
legislation passed by Paniament is unlawful (for example, if it is not consistent with the 
Constitution). 


In some notable situations such political action has prevented prosecutions from being 
suc cessful in court. A prominent example in Tasmania was parliament passing a retrospective 
law to stop legal action against the flooding of Lake Pedder National Park in 1972. More 
recently, the Tasmanian govemment passed legislation preventing any further legal action in 
relation to the controversial Parliament Square development. 


2.6 Where can I get copies of legislation? 


Until recently, Acts of Parliament were written in convoluted legal 
language. They were rather difficult to get hold of and were often 
expensive to purchase. 


These days, efforts are made to write legislation clearly and Acts are 
generally much easier to read and understand. Now is the time to 
drop your queasiness about legislation. 


These laws belong to the community, after all! 


Online 
All current legislation is freely available on the intemet at the following sites: 
Tasmanian legislation: www.thelaw.tas.gov.au 
Commonwealth legislation : www.comlaw.gov.au 
Both Commonwealth and Tasmanian legislation: Wwww.austii.edu.au 


® You don't have to know the precise name of an Act. Just type in key words and you 
should be able to find what you’re looking for. 


If you prefer to have a hard copy of legislation (and don’t want to print it yourself), you can 
find most legislation at the Supreme Court library, the university library and major public 
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libranes around the State. You can also purchase full copies of legislation from the Printing 
Authority. 


@ Legislation gets amended fairy regulary - sometimes small changes, sometimes 
Significant ones. If you are using a hard copy, be careful to check that it includes all the most 
recent amendments. 


Hints: 


=» When purchasing Acts, you should pay a little extra to have all subsequent amendments 
included with the Act. 


=» When researching an Act, you will need to find all the relevant amendments. If you are 
looking at legislation at www.thelaw.tas.gov.au, you Can reveal the history of changes to 
an Act by hitting the “History On” button. This will tell you when the Act, or particular 
sections of the Act, came into force or were changed or deleted (called “repealed”. If 
you are researching in a library, the historical information should be found with each 
particular Act orin the annual Index to Legislation - this is usually kept near the legislation, 
but just ask your librarian if you are having trouble finding it! 
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3. The Tasmanian Framework 


There are over 100 individual Tasmanian Acts of Parliament that relate to environmental 
control in some way. They include controls on everything from fluoridation of our water 
supplies, to wildlife protection, to management of marine areas. 


This mountain of legislation can be very off-putting but, take heart, most environmental issues 
are dealt with undera handful of important Acts. 


The following chapters of this handbook outline the most salient aspects of this bank of 
environmental legislation. 


a Go to Chapter 4 fora listing of the most relevant laws 


a Go to Chapter 15 to see how some federal lawsalso apply to Tasmania 


3.1 How effective are Tasmania's environmental laws? 


During the 1990s welcome reforms brought 
about a level of uniformity, rigour and faimess 
into Tasmania’s ramshackle environmental 
laws. Although they have been slowly 
upgraded, there are still many gaping holes. 


To give an indication of their haphazard 
nature, you can be prohibited by law from 
painting a heritage building the wrong colour, 
but there is still no legislative constraint placed 
on the volume of greenhouse gases that you 
emit. 


You can be profligately wasteful of resources, 
but be fined heavily for littering. 


What are we doing well? 


Tasmania boasts a fairy sophisticated set of integrated planning laws, with considerable 
scope for public participation - the Resource Management and Planning System (RMPS). 


a Go to Chapter 4,5 & 6 fora full description 


The RMPS is an integrated suite of legislation at the core of our environmental and planning 
system - we cannot overstate its fundamental importance, especially where land use and 
development issues are concemed. Key features of this system include recognising the 
importance of sustainable development, guaranteeing opportunities for public participation 
in decision-making, and independent reviews of resource and land use decisions. 


Unlike other states, Tasmania’s Director of Public Health can require any developer to include 
an assessment of potential health impacts in an Environmental Impact Assessment camied 
out in respect of a development. For project where the State govemment is the proponent, 
climate change impacts must also be considered. 


Encouragingly, a proposed ban on all plastic bags is expected to be introduced by June 
2013. The proposed ban will prohibit retailers from supplying customers with lightweight 
plastic bags. This initiative will hopefully decrease the estimated 3.9 billion plastic bags 
Australians use each year. 
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What could we do better? 
Unlike some Australian jurisdictions, Tasmania still has: 


=» No packaging deposit legislation (although the 
Packaging Covenant Action Plan is underway) 


» No specific soil conservation legislation 


» Limited vegetation clearance protections, 
particulary in bushland fringe / rural residential 
areas 


= No waste minimisation legislation (ther is 
legislation that govems the management of Where does environment fit in? 
waste, but as yet there is none that specifically 
acts to minimise it) 


= Minimal marine areas set aside as reserves (although there is policy such as the 
Tasmanian Marine Protected Areas Strategy) 


= No legislated sea level rise benchmarks (a See Chapter 7 for information about the new 
sea level rise allowances adopted by the govemment, but yet to be incomorated in 
legislation). 


Tasmania’s legislation in relation to the protection of Aboriginal cultural heritage is outdated, 
but is currently subject to a long overdue review. 


There are also exemptions (separate regulation) for powerful industry sectors. For example, 
the logging industry, mineral exploration and aquaculture industries have been specifically 
exempted from local council planning schemes. In tum, citizens’ rights of appeal and redress 
have been partially or extensively curtailed in the case of these industry sectors. 


Where are we ahead of the pack? 


The state can, however, boast a sophisticated set of planning laws, with considerable scope 
for public participation - the Resource Management and Planning System (RMPS). The 
RMPS is an integrated suite of legislation. It is the hub of this state's environmental and 
planning system - we cannot overstate its fundamental importance, especially where land 
use and development issues are concemed. 


A key feature of this system is that it guarantees the opportunity for public participation and 
review by an independent body. 


a Go to Chapters 4,5 & 6 fora full description of how the RMPS works 


Another plus - an Environmental Impact Assessment camied out in Tasmania must include 
a Health Impact Assessment if required by the Director of Public Health. Tasmania is the only 
state to have sucha legislated requirement. 


Lobbying for better laws 


Since 1990 we have seen genuine moves to progressively 
upgrade Tasmania's bank of environmental legislation, and 
this process is still gradually happening. But more recently 
there have been some disturbing backward moves. 


Public pressure is the key to developing sound environmental 
legislation. The onus is on concemed citizens, business and 
community groups to help lobby for and assist in the 
retention, development and implementation of progressive 
and fair environmental laws in our state. 
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3.2 Which government agencies regulate the environment? 


Environmental management in Tasmania is managed via a confusing tangle of departments 
and sub-agencies. 


This complexity makes it difficult to manage environmental regulation and to work out who is 
responsible for dealing with problems. 


The main agencies 


Department What it does 
Primary Industries, This is the department with responsibility for general environmental 
Parks, Waterand management, such as pollution, national parks and heritage issues, 
Environment natural resource management and servicesto primary industries. 


Justice system. 


This department oversees extractive industries, including mining, 
forestry and 
energy issuesas well as transport. 


Infrastructure Energy & 
Resources 


This department is responsible for environmental health issues, 
including drinking 
water quality. 


Health & Human 
Services 


This department oversees the independent planning and appeals | 


Having no one agency with overarching statewide responsibility for environmental 
management can cause some confusion, ovenays and duplication. For instance, some 
agencies (including local councils) are currently accountable for environmental laws that 
are handled by several departments instead of one. These inefficiencies are a problem for 
developersand environmental defenders alike. 


a See below fora more comprehensive outline of the vanous govemment agencies and the 
environmental issues that they deal with. 


Independent agencies 


However, Tasmania’s administrative setup is characterised by important independent 
agencies that have key roles. These agencies are designed to be independent of any direct 
political influence. 


They are particulary important because they guarantee significant public input into planning 
& development issues and environmental dispute resolution - as you will find out throughout 
this handbook. 
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a See further below foran explanation of the roles of these agencies. 


Importance of local councils 
Local councils play a major role in environmental management in Tasmania. 


They are delegated (via legislation) to cany out a wide range of duties in relation to most 
environmental issues that you are likely to face, including land use issues, planning & pollution 
controls, heritage & habitat protection and environmental health problems. They are the first 
point of call for citizens and businesses when most issues arise or if developmental plans are 
being drawn up. 


a Contact details for all councils are available in the Local Govemment Directory on the 
DPAC website. 


Councils can also pass their own by-laws, to regulate certain activities within that specific 
council area. 


Please note: In Tasmanian legislation, councils are often referred to as Planning Authorities. 
3.3 How the administration is set up 


Local councils 


For most purposes this is your first point of contact 


What councils are required to do 


= They have general responsibility for local planning 
=» They handle development applications in the first instance 


=» They manage pollution control at local level (but will referto state departments where 
necessary) 


=» They assessand regulate low-impact (Level 1) developments 
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Major Departments 


Primary Industries, Parks, Water and Environment (DPIPWE) 


Provides expert environmental advice to the EPA in relation to Level 2 activities 


Sets environmental standards 
Deals with pollution ‘incidents’ 


Monitors fresh water quality and water pollution 


Parks & Wildlife Division 


=» Managesterestrial and aquatic reserves 


=» Regulatesflora and fauna protection 


Aboriginal Heritage office 


= Identifies, conserves and manages Tasmania's Aboriginal heritage assets and facilitates 
greater community awareness of, and interaction with, Abonginal heritage 


= Provides support forthe Tasmanian Heritage Council 


=» Managesrurallands, agricultural practices, chemicalsand spraying 


=» Managesmanne farming and wild fisheries 


= Jointly manages marine reserves (with Parks & Wildlife Service) 


=» Assessesapplications fortaking threatened species 


Biosecunty & Product Integrity (Includi uarantine 


=» Protectsagainst the negative impacts of pests, diseases and weeds 


» Regulates introduction of genetically modified organisms 


Lands Titles Office 


=» Managesthe whole-of-govemment, integrated Land Information System (LIST) 
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Crown Land Services 
=» Overseesmanagement, use and development of Crown Land 


Natural Resource Management Unit 


=» Provides data, suppor and strategies to assist with Tasmania’s overall natural 
resource management - in parallel with Australia-wide NRM program 


Justice 


Overseesthe RMPATand the Planning Commission 
Overseesthe Ombudsman and the Integrity Commission 


Coordinates Right to Information laws 


Regulates quality of food (including shellfish) 
Regulates sanitation and health standards 


Regulates quality of drinking and recreational water sources (including fluoridation) 


Involved with Health Impact Assessments 


Infrastructure, Energy & Resources (DIER) 


=» Overseesstate-owned businesses (GBOs) such as Forestry Tasmania, 
Hydro Tasmania and Aurora Energy 


Transport division 
=» State transport planning (includes protection of roadside vegetation) 
Mineral Resources Tasmania 


= Managesand regulatesexploration, mining and quanying 


Office of Energy Planning & Conservation 


=» Responsible for regulation of energy sector 


=» Oversees Forest Practices Authority and Private Forests Tasmania 


=» Responsible forimplementation of RFA and Permanent Forest Estate Policy 
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Independent Agencies 


These are statutory bodies that are intended to operate without any direct political or 
govemment intervention. 


Assesses local govemment Planning Schemes 


Assesses public land use issues 
Assesses Major Development Projects (‘Level 3’ developments) 


Reviews Water Management Plans 


Reviews State Policiesand Planning Directives 


Prepares State-of-the-Environment reports 
«# Go to Chapters4and 5 formore information 


Hears appeals against various resource management decisions 


Conducts enforcement proceedings about alleged or potential breaches of 
environmental laws 


Can then issue ‘orders’ that protect environmental (or planning) rightsand values 
a Go to Chapter 14 to see how it operates 


State Ombudsman 


= Investigates public complaints about the administrative actions of state and local 
govemment, public authoritiesand agencies 
a Go to Chapter 13 to see how it operates 


Supreme Court of Tasmania 


Final court of appeal for most matters. Civil and criminal jurisdiction 
a Go to Chapter 14 to see how it operates 


Tasmanian Heritage Council 


Manageshistoric and cultural heritage legislation, including listing of heritage sites 


Makes recommendationsto planning authorities regarding development applications 
affecting heritage listed buildings and sites 
«a Go to Chapter 12 to see how it operates 


Forest Practices Authority 


=» Developsand updates Forest Practices Code 


=» Regulates environmental controlsin crown and pnvate forestry, including the clearing of 
threatened native vegetation 


«@ Go to Chapter 8 for more information 


Environment Protection Authority 


= Assesses larger developments (‘level 2’ developments) 


=» Requiresand assesses environmental improvement programs 
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=» Camies out environmental audits 


» Negotiatesand enforces environmental agreements 


ar Go to Chapters 5 and 6 for more information 


Director of the EPA 


=» Regulates ‘level 2’ developments 


=» Empowered to enforce pollution control laws with respect to any activity. 


Other relevant agencies 


= Sourcing, treating and supplying drinking water 


=» Removing, treating and disposing of wastewater 


Where to seek information 


Purchase copies of reports / documents, ask for information and ask questions 
about who to contact about yourconcems. There are street front offices in most major 
towns 
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4. Resource Management & Planning System 


The Resource Management and Planning System (the RMPS) is the all- 
important, integrated, planning and environmental management 
system for Tasmania. 


This chapter outlines the RMPS, whilst Chapter 5 and Chapter 6 show 
how major elements of it - planning and pollution laws - are put into 


Q practice. 
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4.1 What is the RMPS? 


The RMPS is an integrated system of laws, policies and procedures. Its aim isto ensure that all 
decisions about the use and development of land and natural resources in Tasmania are 
directed towards achieving sustainable use and development of natural and physical 
resources. 


What does the RMPS do? 


It establishes a 'whole of govemment, industry and community' approach - by involving all 
these groupsin many development issues. 


It requires state and local govemment bodies to further sustainable development in their 
planning and in their assessments of proposed developments, and guarantees citizens 
participation in these matters. 


It gives citizens appeal nghts to an independent appeal tribunal to seek orders about a 
range of development applications and environmental impacts, and to enforce a range of 
planning and environmental laws. These appeal rights are given by different pieces of 
legislation (see below). 

Important objectives of the RMPS 

All the legislation which makes up the RMPS share a common set of Objectives, listed below. 


These Objectives are aimed at promoting the sustainable development of the resources of 
air, waterand land to ensure the future welfare of all Tasmanians. 


All local and state govemment agencies that administer the RMPS Acts are required by law 
to further these Objectives when making decisions under those Acts. 


= TO promote sustainable development and to maintain ecological processes and genetic 
diversity 

=» oO provide for the fair, orderly and sustainable use and development of air, land and 
water 

=» To encourage public involvement in resource management and planning 

= ‘To facilitate economic development in accordance with these objectives 


= TO promote the sharing of responsibility for resource management and planning between 
the different soheres of govemment, the community and industry in the state. 
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Note that ‘sustainable development is defined in the legislation as: 


“...managing the use, development and protection of natural and 

physical resourcesin a way, orata rate, which enables people and 
communities to provide for their social, economic and cultural well- 
being and fortheir health and safety while: 


a) sustaining the potential of natural and physical resourcesto meet 
the reasonably foreseeable needs of future generations, and 


b) safeguarding the life-supporting capacity of air, water, soil and 
ecosystems; and 


Cc) avoiding, remedying or mitigating any adverse effects of activities 
on the environment.” 


How does the RMPS attempt to achieve these objectives? 


1. Through ‘Planning Schemes’ 


Planning Schemes provide the basic rules for proposed new uses and developments in 
Tasmania. All of Tasmania iscovered by one or more Planning Scheme. 


Planning schemes must be prepared in accordance with the RMPS objectives, State Policies, 
and having regarding to the environmental, social and economic consequences of 
planning decisions. Planning authorities (local councils) have a legal obligation to observe 
and to enforce observance of the Planning Scheme/s for their council area. 


a See more about Planning Schemes below 


2. Through 'Tasmanian Sustainable Development Policies’ (State Policies) 


State Policies (as they are known) are approved by the parliament and have force of law. 
State Policies provide high level statements to guide resource management decisions. 


State govemment agencies, public authorities and planning authorities are all obliged to 
comply with State Policies and to have regard to those policies in their planning and 
decision-making. 


a See more about State Policies below 


3. Factoring sustainability into decision making 


All Actsand regulationsin the suite of RMPS legislation (the five key Acts are discussed below) 
require any person making decisions under the legislation to have regard to, and in some 
casesto actina way that “furthers”, the RMPS objectives. 

4. Through an enforcement and appeals system 


The RMPS gives ordinary citizens the power to enforce a range of planning, pollution and 
resource management laws. It does this through a special tribunal - the Resource 
Management and Planning Appeal Tribunal. 


a Go to Chapters 5, 6and 14 to see how these rightscan be exercised 
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® Tasmania's planning system has been under review for a number of years, in an attempt 
to establish more consistent planning schemes across the State and improve the integration 
between the various pieces of legislation within the RMPS. This Handbook examines the RMPS 
as it currently operates, but also highlights some 
impending changes. 


~w> For more information about the curent review, 
go to the Planning Reforms page on the Planning FINALLY — 
Commission’s Website A WAY THROUGH! 


4.2 The core of the RMPS 


Land Use Planning and Approvals Act 1993 
(LUPAA) 


» Regulates land use and development in 
Tasmania through Planning Schemes, planning 
assessment processesand a permit system. 


=» Any person who has a ‘proper interest’ may 
apply to the Resource Management and 
Planning Appeal Tribunal for an enforcement 
order where a pemit has been breached or 
where no pemmnit was issued 


Environmental Management and Pollution Control Act 1994 (EMPCA) 


=» Manages and regulates pollution and other environmental problems through vanous 
management tools and prescribed offences. 


=» Any person with a ‘proper interest’ may apply to the Tribunal for an order to ensure 
compliance with the Act. 


State Policies and Projects Act 1993 


= Deals with the creation, enforcement and review of Tasmanian State Policies. 
=» Requiresa Tasmanian State of Environment Report to be prepared every 5 years. 


=» Defines how major projects (Projects of State Significance) are assessed, approved and 
regulated. # See Chapter 5 forinformation 


Tasmanian Planning Commission Act 1997 


=» Sets up the Tasmanian Planning Commission (TPC) - responsible for assessing planning 
schemes, State Policies and Projects of State Significance. 


Resource Management and Planning Appeal Tribunal Act 1993 


= Establishes the Resource Management and Planning Appeal Tribunal (RMPAT) - the principal 
tribunal to hear appeals against planning decisions and to ensure that planning and 
environmental controls are enforced. 


a LUPAA and EMPCA are particulary important to environmental management and are 
described further in Chapters 5 and 6. 
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4.3 Laws that are linked to the RMPS 
A numberof other laws (listed below) are linked to the RMPS. 


These laws share the same sustainable development Objectives. However, in some cases 
they give limited participation and appeal rights to citizens than other RMPS legislation. 


Major Infrastucture Development Approvals Act 1999 (MIDA) 


=» Regulatesthe approval process forcertain major developments - such as power 
transmission lines. 
a Go to Chapter 5 forinformation 


Historic Cultural Heritage Act 1995 


=» Setsup a register of placesof historical cultural heritage significance. 


=» Anypersoncannominate a place to be entered on orremoved from the register. 


=» Workswhich will affect lited places require approvals (ora certificate of exemption). 
o Go to Chapter 12 for information 


Living Marine Resources Management Act 1995 


=» Concemsnomal fisheries operations and fisheries research. 
=» Establishessome manne reserves. 


=» Managesaquaculture licensing (in combination with the Marine Farming Planning Act 
1995) 
a Go to Chapter 9 for information 


Marine Fanning Planning Act 1995 


=» Regulatesmarine farming, through a system of marine farming leasesand development 
plans. 
« Go to Chapter 9 forinformation 

® The Marine Farming Planning Act 1995 has limited opportunities for public participation, 
and no third party appeal rights. 


Threatened Species Protection Act 1995 


=» Aimsto protect, manage and promote conservation of threatened plantsand animals 
in Tasmania. 
a Go to Chapter 7 for information 


Water Management Act 1999 


=» Regulatesthe use of Tasmania’s fresh water resources through development of water 
management plans and issuing water licences. 


=» Also regulates construction and use of dams. 
a Go to Chapter 10 for more information 
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Wellington Park Act 1993 


=» Establishesthe Wellington Park Management Trust and regulates the management of 
activities in the Mount Wellington Range. 


Natural Resource Management Act 2002 


= Setsup the Tasmanian Natural Resource Management Council to set priorities for NRM 


=» Establishes regional strategiesand means for coordinated statewide natural resource 
management 


Nature Conservation Act 2002 


= Provides for declaration of national parks and reserves 
=» Setsup regulations fortaking and trading in native wildlife 


= Lists threatened native vegetation communities that are to be protected underthe forest 
practices system 


National Parks and Reserves Management Act 2002 


=» Establishesmanagement plans for reserved areas 


= Restricts use and development in reserved areas 


Other laws 


i, 


Some other laws that affect the operation of the RMPS include: 


Approvals (Deadlines) Act Mineral Resources Development Act 1995 
ie Public Land (Administration & Forests) Act 1991 


anna s eee Regional Forest Agreement (Land Classification) Act 
Crown Lands (Shack Sites) Act 1998 


ade Resource Management and Planning Appeal Tribunal 
Forest Practices Act 1985 Act 1993 


Gas Act 2000 Strata Titles Act 1998 


Gas Pipelines Act 2002 Tasmanian Planning Commission Act 1997 
Local Govemment Act 1993 Weed Management Act 1999 


@® Hint: When attempting to enforce any of these laws, you should referto the RMPS 
objectives shown above. These objectivesare supposed to be upheld! 


4.4 Problems with the RMPS 
The RMPS has not been fully incomorated into Tasmania’s bank of environmental laws. 


= Although the important sustainable development Objectives (see above) have been 
added to some older Acts, (like the Crown Lands Act 1976), these older Acts have not 
been built around the RMPS system and therefore do not include some important 
democratic features of the RMPS (such as nghts of appeal). 
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=» More importantly, some major resource management activities (in particular, forestry, 
mineral exploration and aquaculture) have been granted specific exemptions - so that 
provisions of planning laws which apply to other business sectors do not apply to those 
activities. These sectorsare mostly regulated under their own specific legislation. 


Environmental! laws that lie largely outside the RMPS include: 


= Inland Fisheries Act 1995 » LocalGovemment Act 1993 
= Forestry Act 1920 =» Crown LandsAct 1976 

= Forest PracticesAct 1985 = Pulp Mill Assessment Act 2007 
= Private Forests Act 1994 =» Waterworks Clauses Act 1952 


=» Mineral ResourcesDevelopment Act » MeanderDam Project Act 2003 
1995 =» Waterand Sewerage Industry Act 2008 


The net effect of this is that, although Tasmania has a modem planning system, with a 
purported objective of sustainable development, it has not yet achieved its full potential to 
the extent that hasbeen achieved in some other states. 


In addition, regional infrastructure issues (such as sewerage, water supply, roads, rail and 
hospitals) are not subjected to an integrated statewide planning regime. 


How does the Natural Resource Management Framewokk relate to 
the planning system? 


A Natural Resource Management (NRM) system was adopted in 
Tasmania in 2002. This Framework is simply an overlay, it does not 
replace existing policies and processes - the RMPS continues as the 
overarching legislative system for resource management and for 
planning and development controls. 


However, the NRM Framework isa useful administrative tool. It works 
within the RMPS to coordinate and integrate the activities of a 
variety of bodies and processes involved in the management of 
natural resources in the State. Natural Resource Management is 
broadly defined as ‘the management of all activities that use, 
develop and/or conserve our air, water, land, plants, animals and 
microorganisms, and the systems they form’. 


For more information about the NRM Framework, go to the NRM 
website at www.nmtas.org.au. 


4.5 State Policies 


Why State Policies are important 


State Policiesare approved by the parliament and have force of law. Each State 
Policy applies to a particular issue (such as water quality or the protection of agricultural 
land). State Policies apply to the entire state, and must be considered in a range of resource 
management and planning decisions. 


State govemment agencies, public authorities and planning authorities are all obliged to 
comply with State Policies, and Planning schemes must be prepared in accordance with State 
Policies. 


Contravention of a state policy by any person (including a planning authority) is an offence, 
and the offender may be prosecuted. 
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Where can | find State Policies? 


“> You can obtain copies of State Policies from Service Tasmania Centresor download them 
from the Tasmanian Planning Commission's website at www.planning.tas.gov.au 


The state govemment has, to date, prepared the following State Policies: 


=» State Coastal Policy 1996 
This policy is under review - the 1996 policy remains curent until this review is finalised. 
a go to Chapter 7 for more details 


= State Policy on Water Quality Management 1997 
The govemment plansto convert this State Policy into an Environment Protection 
Policy (see below). However, no action hasbeen taken and the State Policy remainsin 
force. 


= State Policy on Protection of Agricultural Land 2009 


In addition to these State Policies, National Environmental Protection Measures (NEPMs) are 
taken to be State Policies forthe purposes of the State Policiesand Projects Act. 


The following NEPMs have the same force as State Policies: 


=» National Environment Protection (Used Packaging Matenals) Measure; 
=» National Environment Protection (Ambient Air Quality) Measure; 


=» National Environment Protection (Movement of Controlled Waste Between States and 
Teritories) Measure; 


=» National Environment Protection (National Pollutant Inventory) Measure; 
=» National Environment Protection (Assessment of Site Contamination) Measure; 
=» National Environment Protection (Diesel Vehicle Emissions) measure; and 


» National Environment Protection (Air Toxics) measure. 


~w> You can download these national policiesat www.scew.gov.au/nepms. 


State Environment Protection Policies 


Environment Protection Policies (EPPs) are made unders.96 of the Environmental Management 
& Pollution Control Act. They are designed to provide guidance in relation to specific 
environmental issues. Unlike State Policies (discussed above), EPPs are not enforceable in 
their own right. Instead, the provisions of these policies are a guide to decision makers and 
may be included, forexample, in permit conditions. 


Cunently, there are two Environment Protection Policiesin force in Tasmania: 


e the Environment Protection Policy (Air Quality) 2004; and 
e the Environment Protection Policy (Noise) 2009. 


~w> For more information, go to the EPA Division website at www.epa.tas.gov.au 
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4.6 Planning Schemes 


Why Planning Schemes are important 


A Planning Scheme isa document prepared and = 
managed by local councils. Planning schemes “ 
regulate the use, development, protection or 
conservation of land throughout Tasmania. 
Every council hasa duty to observe and enforce 

its planning scheme (see sections 48, 63 and 63A 

of LUPAA). 


The planning scheme is binding on all members of the community, State Govemment 
agenciesand public authorities (unless specifically excepted). 


A Planning Scheme fora local council or planning authority area ismade up of: 


=» A written document that details the types of land use and development that are 
pemnitted, discretionary or prohibited; and 


=» Various codes/ schedules that apply to specific areas (such as coastal areas, areas 
subject to flooding, heritage precincts); and 


= A set of maps that show different land use areas or zones - refered to in the wnitten 
document. 


The map and wnitten document must be read together. Each zone specifies the allowable 
uses, and standards such as height and dimensions of buildings, minimum lot sizes and 
dimensions and density of development. 


The planning scheme essentially controls new development, re-development or expansion or 
existing development. It doesnot affect some existing use rights for activitiesthat are already 
lawfully established. 


@ Many council areas are covered by more than one planning scheme. Check carefully to 
make sure that you have seen everything, and know which planning scheme regulates the 
land you are concemed with! 


Anyone can view a planning scheme at the relevant council office or at the Commission 
office. Many planning schemes are available on council websites (but check with local 
council to make sure that these documents include recent amendments). 

What a planning scheme must do 

New (oramended) planning schemes: 

=» must seek to further the RMPS objectives and also the specific objectives of LUPAA 

=» must be prepared in accordance with State Policies 


= may make any provision which relates to the use, development, protection or 
conservation of any land in the area, and 


= must have regard to the strategic plan of a council adopted by the council at the time 
the planning scheme is prepared. 


Planning schemes must, as far as practicable, be consistent and coordinated with the 
planning schemes applying to adjacent areas and must have regard for the use and 
development of the region asan entity in environmental, economic and social terms. 
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More consistent planning schemes 


Tasmania currently has 34 planning schemes which apply to different areas of the state, and 
there is no consistent or coherent approach adopted across all the schemes. Many older 
schemesalso fail to adequately reflect the sustainable development objectives of the RMPS. 


The following measures have been adopted to try to address this problem: 


=» The Tasmanian Planning Commission has adopted a standard scheme template to 
improve consistency in the structure and content of planning schemes 


=» Regional Land Use Strategies have been declared to promote more consistent 
approaches to resource use and development within Tasmania's three regional areas 


= Introduction of Interim Planning Scheme provisions, intended to facilitate quicker 
implementation of new planning schemes 


Planning Scheme Template 


Planning Directive No 1: The Format and Structure of Planning Schemes (known as“PD1”) was 
formally adopted in September 2012 and includes a Planning Scheme Template that must 
be applied when any new scheme is being prepared. While the Template does not set out 
particular standards (that is for each council or region to determine), it includes common 
definitions, standard zone headings and objectivesand a list of usesand developments that 
willbe exempt from requiring a permit under all new schemes. 


The structure of the Template is: 

= PartA- Purpose and Objectives. 
=» PartB- Administration 

= PartC - Special provisions 


=» PartD- Zones (the Template provides 32 different zones - councils can choose to use any 
orall of the zones). 


=» Part E - Codes (provides uniform standards for common issues, such as bushfire 
management, development on flood prone land and development of residential 
dwellings in a Residential Zone). 


= PartF- Special Area Plans. 


Planning Codes 


The Commission has finalised Planning Directives (to be adopted as “Codes” under the 
template planning schemes) for Single Dwellings in Residential Areas and development in 
Bushfire Prone Areas. The Commission has also released Draft Planning Directives for Flood 
Prone Areas, Landslide areas, Potentially Contaminated Land and Road and Railway Assets. 


Issues likely to be addressed through Planning Directives in future include coastal hazards 
(including erosion and inundation) and management of biodiversity. 


~w> You can download PD1 and other Planning Directives at www.planning.tas.gov.au. 


Regional Strategies 


In 2010, amendments to LUPAA took effect which aimed to ensure more strategic and 
consistent planning between councils within a region through the development of regional 
land use strategies (Part 3, Division 1A). 


Municipalities in Tasmania have been grouped into three regions: Cradle Coast, Southem 
and Northem Tasmania. Regional land use strategies for each region have been gazetted. 
The Strategies identify key resource issues and management objectives in the region, identify 
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appropnate urban growth boundaries and key constraints and opportunities for regional 
development. 


~w> For information about the progress of the Regional Planning project Initiative, visit 
www.planning.tasgov.au orthe sites forthe three regions: 


e Northern Tasmania (www.northerntasmania.org.au) 


e Cradle Coast (www.cradlecoast.com) 
e Southern Tasmania (www.stca.tas.gov.au) 


Interim Planning Schemes 


In 2010, LUPAA was amended to allowed changes to planning schemes to be fast-tracked 
by the adoption of interim planning schemes. Interim planning schemes will then apply 
immediately upon declaration and untila final planning scheme isapproved. 


A planning authority can prepare a draft interim planning scheme on its own initiative. 
Altematively, the Minister for Planning can direct a planning authority to prepare a draft 
interim planning scheme. If the planning authority does not prepare a draft in accordance 
with the direction within 21 days, the Minister can order the Planning Commission to prepare 
an intenm planning scheme forthe municipality. 


Each of the three regions is developing common provisions to be included in each draft 
interim scheme in the region. Currently, interim schemes have been declared for all Northem 
and Cradle Coast council areas. 


Draft schemes for each of the southem Tasmanian councils are available at the Southern 
Tasmanian Councils Authority website. 


~w> The Launceston Interim Planning Scheme is the first to be fully assessed. For information 
regarding the Launceston Interim Planning Scheme, and its assessment by the Tasmanian 
Planning Commission, go to www.planning.tas.gov.au. 


Interim planning schemes: 

=» MUST furtherthe objectives of any regional land use strategy applying in the area; 
=» MUST include any 'mandatory common provision’; 

=» MAY include any ‘optional common provision’; 


=» MAY include ‘local provisions specific to the particular area (e.g. zoning), provided that 
the local provisions are not inconsistent with the mandatory or optional common 
provisions. 


If the Minister is satisfied that a draft interim planning scheme is appropnate, he or she may 
declare that the scheme has effect as an interim planning scheme. Currently, once an 
interim scheme has been declared, any existing planning scheme ceases to operate and 
any outstanding pemit applications are taken to have been made under the interim 
scheme. 


® Recent amendmentsto LUPAA change this- permit applications that were made, but not 
decided, before the interim scheme took effect, will continue to be assessed under the old 
planning scheme. 


Any person may apply for dispensation from the operation of a local provision of an interim 
planning scheme. The Commission will review the application and determine whether a 
dispensation should be granted (ss.30P, 30Q). 
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Notification 

The Minister must give written notice of an interim planning scheme to: 
» the planning authority; 

» eachother planning authority in the regional area; 

» the Planning Commission; 

=» any state agencies with an interest in the Scheme. 


The interim scheme must also be available for public inspection at the Council office and the 
Commission for at least two months. Any person can make a representation about the 
interim scheme to the planning authority in that period. 


Reviewing Interim Planning Schemes 
After the close of the public notice period, the planning authority must: 


=» provide a copy ofall representationsto other planning authontiesin the regional area; 


= prepare a report to the Commission outlining all representations received, and 
commenting on whether any changes to the interim scheme should be made to address 
the issues raised in representations (s.30] ). 


Similar to regular planning scheme amendments, the Tasmanian Planning Commission will then 
hold hearings regarding the interim planning scheme. Any person who made a 
representation will be invited to attend the hearing. 


Following the hearing, the Commission must: 


= report to the Minister about whether the relevant planning directive should be amended 
(e.g. to change the mandatory common provision, or to specifically exempt the 
particular planning authority from having to adopt those provisions); 


= if it believes that an interim planning scheme should be amended, direct the planning 
authority to make specific modifications to the local provisions or to delete / substitute an 
optional common provision (the Commission may also elect to prepare modifications 
itself). 


The Commission may require the planning authority to re-advertise an amended interim 
planning scheme and invite fresh representations. 


~> A useful flowchart showing the assessment process for/nterim Planning Schemes is 
available on the Tasmanian Planning Commission’s website (www.planning.tas.gov.au). 
Adopting Interim Planning Schemes 


If it is satisfied that an interim planning scheme is appropnate (with or without modifications), 
the Commission must adopt the interim scheme as a planning scheme (s.30N). The 
Commission is required to get approval from the Minister prior to adopting the interim 
scheme. The Commission will publish a notice in the Gazette confirming the date on which 
the new planning scheme will take effect. 


Can I have a say in how a planning scheme is framed? 


Yes, any person has the right to have a say in the preparation (or amendment) of planning 
schemes. A good planning scheme can avoid a lot of problems later on. For example, you 
may wish your local planning scheme to require permits for such thingsas: 


=» land clearance in local reserves 


= building developments which may interfere with direct access to sunlight 
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or to include specific local provisions relevant to your area, such as height restrictions in 
skyline areas, or wider setbacks in semi-rural areas. 


Please note: local provisions must not be inconsistent with the Planning scheme Template 
(s.14) 


Importance of acting early 


Before preparing (or revising) a planning scheme, local councils are required to notify the 
Commission and should invite public input at the early stages. It isimportant to have input at 
this informal stage, when it iseasierto make majorchanges. 


Councils should seek public input to help them scope out the issues that the planning 
scheme should address (see Planning Advisory Note: Notification of a Decision to Prepare a 
Planning Scheme). A council adopting best practice would nomally hold a number of public 
meetings to gain input to a planning strategy. This is not a statutory requirement but is 
recommended by the Commission (see Planning Advisory Note: Supporting Information for 
Planning Schemes). 


~w> Planning advisory notesare available on the Tasmanian Planning Commission's website. 


Formal hearings 


Before a planning scheme oramendment can be adopted, the council must submit a copy 
of the draft planning scheme or amendment to the Commission. The Commission must then 
direct the council to publicly exhibit the draft (with or without amendment), or inform the 
council that it is not suitable for public exhibition and allow a specific period in which to 
submit a revised draft to the Commission. 


Any person may make a representation during the exhibition period. 


Following the end of the exhibition period, public hearings are generally held to discuss the 
proposed amendment. If any person who made a representation has requested a hearing, 
the Commission must hold a hearing. 


Notice of public hearings will be published in the newspaper. You can request the 
opportunity to make a presentation at the hearing if you made a representation during the 
notice period. You have the same rights to participate whether the hearing relatesto a new 
planning scheme oramendments to an existing planning scheme (see Part 3 of LUPAA). 


Hearingsare conducted by the Tasmanian Planning Commission. 


The Commission will decide on the appropnate format and procedure for the hearing. The 
Commission is not bound by the rules of evidence that restrict a court, so hearings are 
generally less formal than court or Thbunal proceedings. Hearings must be held in public and 
written submissions are made public so that people can comment on them (unless the 
information is confidential and it isnot in the public interest for it to be disclosed). If any major 
changes are proposed following the public hearings, the draft planning scheme may need 
to be advertised again. 


~v> You can download a useful flowchart showing the assessment process forplanning 
schemes (and amendments to planning schemes) from the Tasmanian Planning 
Commission's website. 


A few tips when having your say 


=» Be clear about what changes you are seeking. If the changes would affect other 
landowners, natural justice requires that they have their say too - the council has to 
balance the rights of landowners to develop their land with public nghts to amenity and 
environmental quality. 


= It is most important to examine ‘pemitted uses’ along with development standards (eg 
height limits, setbacks) in the zones you are interested in. This is because the Council is 
obliged to allow a development to go ahead if the use is designated as ‘permitted’ in 
the planning scheme and the standards and requirements of the planning scheme are 
allcomplied with. You generally cannot appeal against a permitted development. 


=» Also examine the ‘discretionary uses’ - where a council has a discretion to ‘permit or 
refuse’ a development orto relax a requirement of the planning scheme. Check where 
there isa discretion and all the discretions involved. Council staff should be able to assist 
with this. It is important to address these because the council (and the Tribunal on 
appeal) must have regard to these factors when deciding whether to permit or refuse 
the development application. 


= lt is also important to be familiar with the Codes (see above), and to consider whether 
any other specific provisions should apply locally (remembering that local provisions must 
also be consistent with the Template and otherCodes). 


« Go to Chapter 5 to see how development pemnits are granted. 


Can | request that a Planning Scheme be amended? 


Any person may request a planning authority (council) to amend its Planning Scheme. If the 
amendment relates to land that you do not own, you must have written pemission of the 
owner before seeking the amendment. 


Often, these amendments seek to change the zone of a particular area, to allow a 
development that would otherwise be prohibited. These kinds of applications are often 
called ‘rezoning applications. 


After it receives your application, the planning authority has 42 days to decide whether or 
not to initiate an amendment. 


® tf the authority decides not to initiate an amendment, you cannot request a substantially 
similar amendment for 2 years unless the Council agreesto consider it. 


What are Special Planning Orders? 


In some circumstances there may be a need to introduce a Special Planning Order where 
there are no controls over an area of land, or where there are contradictions and 
inconsistencies between sections of a planning scheme. 


In these unusual circumstances, a Special Planning Order may be made to enable a 
development to proceed (see Section 47 of LUPAA). 


This procedure bypasses the standard procedure, which means there is some risk that 
safeguards such as public participation in decision-making could be also be bypassed. 
However, the Commission can only make a Special Planning Order if it is in the ‘public 
interest' to do so, so there issome protection against abuse of the system. 


4.7 How is the planning system enforced? 


What is illegal? 
A person must not use land in a way, or undertake development that: 


=» iscontrary to a State Policy, a Planning Scheme, or Special Planning Order, or 

= impedesor obstructs the execution of any planning scheme ororder, or 

=» constitutesa breach ofa condition or restriction of a planning permit, or 

=» breachesan orderora determination of the Tribunal. 

Ora planning scheme requires you to have a pemmit, it isan offence to commence any use 
ordevelopment without the appropnate planning pemit. 
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What is 'civil enforcement'? 


If you are camying out development contrary to the planning scheme (for example, if you do 
not have a planning pemit in a zone where a pemmit is required for your activities), the 
Commission, the planning authority or anyone who has ‘a proper interest in the subject 
matter (such asa neighbour) may apply to the Tribunal foran enforcement order. 


Similarly, if you are breaching a condition of your planning permit, the planning authority or 
any person with a ‘proper interest’ may take action against you in the Tribunal. 


The Tribunal can order a person to cease an unlawful activity and order that the 
contravention be 'made good' (for example, if damage has been caused by the unlawful 
activity, to fix the damage). 


These actions, called 'civilenforcement actions, are taken undersection 64 of LUPAA. 


«a Go to Chapter 13 to find out about Civil Enforcement. 


® You may also be prosecuted under section 63 of LUPAA for these offences (instead of, or 
in addition to, civil enforcement). 


What if a council breaches its planning scheme? 


Under LUPAA, Councils are required to uphold their planning schemes or face prosecution 
(see sections 48, 48AA and 63A of LUPAA). 


If it has been brought to a council's attention that an activity is in breach of its planning 
scheme, then the council must take all reasonable steps to stop the breach (please note, 
what is “reasonable” willdepend on the circumstances). If you are concemed that a council 
is failing to abide by its planning scheme, then contact the council first up. If the council fails 
to address the issue, then it may be useful to report the case to the Commission or the 
Director of Public Prosecutions, who have the power to prosecute the council. 


More directly, you may take action against the offender in the Tnbunal, requesting an 
immediate stop to the offending activity, or against the Council, requesting that they take 
some action. You can request that the Tibunal make an urgent decision. 


a Go to Chapter 14 for information about how to do this, and any costs that may apply. 


é You have only two years from the date of a breach of the planning scheme or of the Act 
to take action in the Tribunal. 


If all else fails, you could apply to the Supreme Court for an order that the council abide by its 
planning scheme. 


For advice about these options, contact the Environmental Defenders Office. 


Can | claim compensation? 
You can claim compensation from a planning authority (council): 


= forfinancial loss suffered asthe natural, direct and reasonable consequence of your land 
being set aside fora public pumpose undera planning scheme; or 


= if accessto land isrestncted by a road closure undera planning scheme or interim order, 
or 


= if you suffer financial loss because a permit is not granted due to land being set aside for 
public use. 
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‘Agreements’ under LUPAA 


In addition to the above procedures, councils may also enter into formal agreements with an 
owner of land (orsomeone who isexpected to become the ownen) (see Part V of LUPAA). 


Known as“Part 5 agreements’, these agreements may include: 
=» conditions which prohibit, restrict or regulate use ordevelopment on the land 


=» Conditions under which a use or development may be undertaken (for example, what 
colours future buildings must be painted, requirements to install rain water tanks) 


= Conditions requiring the ownerto prepare a management plan forthe land 
=» anyother matter intended to achieve oradvance the RMPSand other objectives. 


Part 5 agreements are legal contracts and may require the landowner to deposit with the 
planning authority a sum of money ora fom of guarantee to pay that money. 


This money, or any part of it, may be forfeited if the agreement is not satisfied. Otherwise the 
money or guarantee must be retumed on a date specified in the agreement. This isa way of 
ensuring that there is money available for rehabilitation in the event of environmental 
damage resulting from a breach of the agreement. 
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5. Development Controls 


This chapter outines how new developments are 


assessed and approved, and how you can appeal 
againsta proposed development 


In Tasmania, approval for new developments has been 
integrated, streamlined and_ simplified. Only one 
combined approval is required for both planning 
approval and environmental approval. In many other 
states two separate pemitsare required. 


The approval process is govemed largely by two key 
Acts: 


=» Land Use Planning & Approvals Act 
- regulates planning controls 


=» Environmental Management & Pollution Control Act 
- regulates environmental controls. 


These two Acts are very widely used and you will usually hear them refered to 
aSLUPAA and EMPCA. 


The approval process integrates provisions within both of these two Acts (plus some others) to 
ensure that a proposed development addresses a variety of land use and environmental 
considerations before it can be approved. 


5.1 When do! need planning approval? 

You will generally need to seek planning approval if you want to do any of the following: 
=» change the use of land 

=» undertake a new development on land 

=» expand an existing development 


‘Development of land' includes the canying out of any building, engineering or other 
operations on land. It includes making any maternal change in the intended use of the land 
or buildings or works upon it. It also includes demolition, land clearing and subdivision. 


Even if you already have a planning permit, you will probably require a new approval for any 
proposal that involves: 


=» anintensification of the use of the land 
=» Changing the use of existing buildings (eg residence becomesan office) 


=» new activities that are likely to adversely impact upon neighbours (e.g a new deck, or 
changing the operating hours of your business) 


= anincrease in the output of pollutants, including noise 


Note 1: Some activities may not need planning approval - to be sure, it isa good idea to 
check with the local council before doing any work. 


Note 2: Permits to build dams or weirs, forestry activities and mining operations go through 
different approval processes (# Go to Chapters 8,9 10 and 11). 


5.2 How do! apply for planning approval? 


Local councils are central to Tasmania’s planning system 
- # Go to Chapter 3 forinformation about councils. 


In most cases, you are unable to proceed with a 
development until you receive a planning permit from the 
local planning authority. No matter whether you want to 
erect a garden shed, build a factory or subdivide your 
rural block, you should check with your local planning 
authority whether you require a pemit and how to 
apply. 


Your application may also need to comply with the 
requirements of various other govemment agencies (e.g 
traffic amangements need to comply with DIER 
requirements, sewerage arrangements must meet the 
requirements of Tas Water and approval from Crown 
Lands may be required if any part of your development 
(including access) occurson reserved land. 


5.3 What information must a development application contain? 


In addition to the application form (get these from your local Planning authority), you should 
lodge plans showing enough detail to allow a person viewing them to understand all the 
implications of your proposed development. This includes parking provisions, proximity to 
neighbours, impacts on the environment, traffic and so on. 


The Council'sPlanning Scheme may set out particular information that is required - if 
information required by the Planning Scheme is not provided, the Council may not be able 
to make a decision about your application. The Council can request further information and 
can ‘stop the clock’ on the time it has got to decide on the application until it has received 
an adequate response. If you think the request is unreasonable you can appeal to 
the Resource Management and Planning Appeal Tribunal (RMPAT) for a ruling on whether 
the information is really required. 


If your application is for a development that is likely to have a significant impact on the 
environment then it may be refered to the Environment Protection Authority (EPA) for 
assessment. If this happens, you will need to submit comprehensive documentation in 
accordance with guidelines developed by the EPA. 


5.4 The Approval Process 


It isa mandatory requirement (under the Land Use Planning and Approvals Act) for councils to 
follow the procedures outlined below. 


Compliance with State Policies 


Your proposal must not be approved if it contradicts a Tasmanian Sustainable Development 
Policy, such as the State Coastal Policy or State Policy on Water Quality Management (# Go 
to Chapter 4 for information about these). 


It is an offence for a council to allow a breach of a State Policy. Moreover, State 
Policies overide any conflicting provisions that may be in a Planning Scheme (see below). 


State Policies are primarily directed at how Planning Schemesare developed (that is, the 
planning scheme is intended to provide appropriate restrictions to deliver the objectives of 
the relevant State Policy). However, even though the Policies are not primarily directed at 
individual developments, the Supreme Courthas confirmed that Councils are obliged to 
apply provisions of the State Coastal Policy when determining applications for discretionary 
developments. 
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Compliance with Planning Schemes 


Your proposal must comply with the Planning Scheme that applies to the area (# Go 
to Chapter 4 for information about these). 


Planning authorities have no powerto grant you a Planning Permit unless the proposed use or 
development can be approved under the relevant Planning Scheme for that area. Up-to- 
date copies of Planning Schemes are available for inspection at each local council office 
and at the Tasmanian Planning Commission. Most Councils also make a copy of their planning 
scheme available on their website. 


A planning authonty is obliged to accept an application even if it appears to be contrary to 
the Planning Scheme provisions. However, after considering the application, the Council can 
immediately decide not to grant a pemit for the proposed development if it is prohibited 
under the Planning Scheme. In that case, you will be informed of this decision and there is no 
requirement forthe proposal to be advertised. 


Planning Schemesusually divide the council area into different zones - eg 
General Residential, Light Industral, Rural Resource orEnvironmental Management Zones. 
The Planning Scheme determines: 


=» whattypesof activities (usesand developments) are allowed within each zone 


=» whatstandardsa proposed development must comply with 


Determining the Type of Activity 


Depending on its location, your proposed development will fall into one of three categories 
(within the planning scheme): 


It must be rejected 


It can be accepted or rejected 
(see below). 


It must be approved 
- $0 long as conditions are met. 


Even if the proposed development is classified as a Permitted 
or Discretionary activity (use), it must also comply with 
development standards. 


These might cover issues such as the height of a building, the 
number of car parking spaces, or the minimum size of a piece 
of land. 


if the development standards are exceeded the proposal can 
be refused — even if it is classed as a ‘permitted use’. 


Planning schemes may also set out a list of “exempt development”. These are generally 
minor works, such as boundary fences lower than 2.1m, small garden sheds, pruning 
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vegetation or maintaining an easement around transmission lines, and do not require any 
pemmit from the planning authority. 


What happens if your proposed development is for a ‘prohibited use’? 


A planning authonty must refuse an application for a prohibited use. If you believe that the 
use should not be prohibited on the land (for example, that the land should be included ina 
Local Business Zone, rather than an Inner Residential Zone, and therefore a shop should be 
allowed), you can apply to the Planning authority to amend the Planning Scheme to allow 
the development. If the planning authority supports your proposal to amend the planning 
scheme, your application will be refered to the Tasmanian Planning Commission for 
assessment. See Chapter 4 for more information about planning scheme amendments. 


What happens if your proposed development is for a ‘permitted use’? 


Some Planning Schemes further divide the 'pemmitted use' category into Permitted (No Permit 
Required) and Permitted (Permit Required). Where no pemmit is required, the use is often 
referred to as being ‘asof nght’. You do not need to apply to the Council in relation to an ‘as 
of right’ development, though you must ensure that it complies with all relevant planning 
scheme standards. Depending on the development, you may also still need building or 
plumbing approval (see below). 


If the use is Permitted (Permit Required), you must apply to the council for a planning 
permit. The planning authority must approve your application. However, where appropnate, 
the council can add conditions to the pemnit, including environmental requirements such as 
landscaping and pollution control. The planning authority can also refer the application to 
various govemment and other authorities for comment before making the decision about 
what conditionsto impose. 


In these cases your application is not publicly advertised and only you, as the applicant, 
have the right of appeal against any conditionsthat are attached to the permit. 


What happens if the proposed development is for a ‘discretionary use’? 


A proposed use or development will be ‘discretionary’ if it is declared to be a ‘discretionary’ 
use under the Planning Scheme OR if it is a ‘permitted use' but does not comply with one or 
more of the applicable standards (for example, if a proposed building will be higherthan the 
permitted height, or will be located closer to the neighbouring property than the standard 
setback distance). 


You will need to apply fora planning permit for any discretionary use. A planning authority has 
discretion to refuse or approve the application, after considering all of the potential issues 
associated with the proposal. Before it refuses or approves the development application, the 
planning authority must follow certain procedures to ensure the community hasa chance to 
have a Say. 


1. Council must advertise the proposed development 


The public must be notified of a proposed discretionary development by: 

=» Advertising in the ‘business news’ or ‘public notices’ section of a local newspaper 

= Displaying the application at the local council offices 

=» Mailing a notice of the application to all neighbouring propertiesand property owners 


=» Placing a public notice on the site of the proposed development, as near as possible to 
all public boundanes of the land. 


2. Council must take representations 
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Any person or group who has concems about a proposed development can make a 
representation to the council explaining these concems. The public must be given at least 14 
days to make a representation (excluding public holidays), but the Council may allow 
additional time in some circumstances. 


The proposed development and all supporting documents are available at council offices 
for anyone to inspect. Many Councils provide this information on their websites, but they 
are not required to do this. Councils are also not required to provide copies or to allow 
people to make copies ofa development application - you should always ask the Council if 
you can obtain a copy, but be aware that Council is entitled to refuse this request and 
require you to attend at the Council office to review the application maternal. 
State govemment agencies are also able to make comments about a proposed 
development during this period. For example, the Tasmania Fire Service can comment on 
whether the proposal satisfies fire safety requirements, the Parks and Wildlife Service can 
express concem about potential impacts on threatened species or the Department of 
Infrastructure, Energy and Resources can comment on access requirements. However, the 
Council is not specifically required to consult with relevant agencies before making its 
decision. 


The planning authortty is obliged to take into account any representations it receives during 
the advertised period (including from govemment agencies). Any person, group or agency 
that made a representation then has the right to appeal against the planning authority’s 
decision in relation to the development (# see the discussion about appeals, later this 
chapter). 


© Recent Tibunal decisions suggest that representations can only be accepted by email if 
the public notice clearly provides an email address and invites representations to be 
made by email. 


Be careful to check the notice - even if Council accepts your email, it may not be a 
“valid” representation giving you a right of appeal unless the notice specifically allowed 
for email representations. 


3. Council must refer application to the Water Corporation 


If the application will have an impact on water or sewerage infrastructure, the Council must 
refer it to the TasWater for assessment. The water authority must provide an assessment report 
to the Council before a Planning Permitcan be granted (for more information about this 
process, see Changesto Waterand Sewerage Control below). 


4 Council may refer application to the EPA 


If the application is a ‘Level 2’ activity (that is, any activity listed in Schedule 2 of EMPCA - 
see below) then the Council must refer it to the Environment Protection Authority for 
assessment. 


The Council can also refer activities which are not ‘Level 2' activities to the EPA, if Council 
believes that the proposal could have significant environmental impacts. 


The EPA must provide an assessment report to the Council before a Planning Permit can be 
granted (# for more information about this process, see Environmental Controls below). 
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What about approvals for buildings? 


Even if you obtain planning approval, separate 
building and plumbing plans will need to be 
approved by the Council. This isto ensure that safety, 
health and other requirements are taken _ into 
account before anyone occupies the building. 


Regulations goveming buildings apply throughout 
Tasmania and include prescribed standards for 
certain materials and building methods (see Building 
Code_of Australia). No structural alterations can be 
camed out unless you have obtained a building 
permit for the work. Approval is also required to build 
Car parks, retaining walls over 1 metre high and some 
fencesand sheds. 


If work is done without approval, penalties may be 
imposed and orders may be issued preventing any 
further work being camed out or requiring demolition 
of unauthorised works. 


5.5 Changes to Water and Sewerage Controls 


Traditionally, reticulated water and sewerage services have been provided by local 
govemment councils. From 1 July 2009 to 28 February 2013, reticulated water and 
wastewater service delivery were the responsibility of three regional water comorations, 
Southem Water, Ben Lomond Water and Cradle Mountain Water. From 1 March 2013, 
responsibilities and assets of the three regional water comorations have been transferred to 
one Statewide body, the Tasmanian Waterand Sewerage Corporation. Each local council is 
a joint shareholder in the Corporation. 


Fees for services are paid to the corporations and any complaints in relation to services 
should be directed to the corporations (see below). 


The changes to the water and sewerage industry were designed to recover the full cost of 
these services, leading to improved investment in infrastructure, and acceptable and 
consistent standards of service delivery across the state. The new system is govemed by the 
following legislation: 


=» Water and Sewerage Industry Act 2008 - provides the framework forthe industry. 

=» Water and Sewerage Corporations Act 2012 - deals with management issues for the water 
corporations. 

Development by Water Corporations 


Under the Water and Sewerage Industry (General) Regulations 2009, many activities camied 
out by watercorporations do not require a permit from Council. These include: 


s Installation, maintenance or removal of pump stations, fluoridation or chlorination 
stations; 


=» Laying, removing and maintaining underground pipelines, 


=» Clearing vegetation where the work is necessary to protect water or sewerage 
infrastructure or water quality; and 


=» Subdivision for the purpose of creating lots for uses associated with water and sewerage 
infra structure. 


Water corporations also have wide powers to enter land to camy out works associated with 
water and sewerage infrastructure, orto acquire land for those purposes. 


53 


Other Developments 


Subject to some exemptions, planning authorities are now required to refer all development 
applicationsto the watercorporation for consideration if the use or development would: 


= increase demand forwater 
= increase the burden on sewerage ortrade waste infrastructure; 
=» damage orinterfere with the corporation’s infrastructure; or 


=» adversely affect the cormoration’s operations (see s560 of the Water and Sewerage 
Industry Act 2008). 


For example, an application to subdivide a property for new residential lots requiring 
reticulated water or sewerage would be referred to the water comoration by the relevant 
planning authority. 


For a list of developments which do not need to be refered to the water comoration, see 


r.12 of the Water and Sewerage Industry (General) Regulations 2009. 


The water comoration may make a submission to the planning authority regarding the 
application within 14 days (or longer in some circumstances). The watercorporation can: 


=» Recommend approval of the application with or without conditions; or 


=» Object to the proposal. 


® The Tribunal recently held that an objection by the water corporation must consider the 
specific consequences of a particular development against the criteria in s.560, not simply 
implement a strategic policy for the area (see STEPS Housing Solutions v Glamorgan Spring 
Bay Council [2010] TASRM PAT 68). 


If the water corporation has recommended approval of a development application, it is still 
open for the planning authority to refuse the application on other planning grounds. 
However, ifthe planning authority grantsa pemnit forthe use ordevelopment, it must include 
any conditions specified by the water corporation. 


If the water corporation has objected to the application, the planning authority cannot issue 
a pemmit forthe application. 


Planning authorities must also refer draft planning scheme amendments to water 
corporations forcomment. 


The water corporation must also grant a ‘water and sewerage compliance certificate’ 
before a certificate of completion is issued for any certifiable building work. A developercan 
appeal against a decision not to grant the compliance certificate. 
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5.6 Environmental controls 


Aside from land-use considerations, the planning approval process must also take into 
account environmental safeguards and controls. For the most part, these are prescribed 
underthe Environmental Management and Pollution Control Act (EMPCA). 


Scale of the development 


There are three ‘levels’ of activities (operations or developments) used in Tasmanian 
environmental legislation. 


Level 1 Activities 


Activities that have a relatively low impact are defined 
as ‘Level 1' under EMPCA. Local councils are responsible 
forassessing, regulating and monitoring Level 1 activities. 


Where the Director of Environment thinks it is necessary 
(because of the potential environmental impacts), a 
Level 1 activity may be ‘called in’ and assessed asa 
Level 2 activity (see below). If the activity is approved, 
the EPA will decide whether the EPA Division or the local 
council will be responsible for ongoing regulation of the 
activity. 


Level 2 Activities 


Schedule 2 of EMPCA lists a number of developments that are likely to have a significant 
environmental impact (such as wastewater treatment plants, wood processing facilities and 
large quamies). These developmentsare called ‘Level 2’ activities. 


Level 2 activities (and Level 1 activities ‘called in’ by the 
Director of Environment) are assessed by the Environment 
Protection Authority. Both the EPA Division and the relevant 
local council are responsible for ongoing regulation of 
Level 2 activities. 


level 2 activities are subject to different levels of 
assessment, depending on the likely impacts of the 
activity. Three subcategones have been developed for 
assessment purposes: 


= Class 2A - Level 2 activities that are minor in scale or 
consequence, only have the potential for local 
environmental impacts that may be easily avoided or 
mitigated and which are unlikely to generate 
sig nificant public interest. 


= Class 2B - Level 2 activities that involve complex or multi-jurisdictional assessment or 
complex environmental issues, which require approval from another State of Federal 
govemment orare likely to generate a lot of public interest 


= Class 2C - Level 2 activities that involve any of the issues for Class 2B, but which require 
more stringent assessment or longer timeframes to make sure that all the issues are 
addressed. 
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Level 3 Activities 


‘Level 3' activities are those developments declared by parliament to be Projects of State 
Significance (see below). These activities are subject to a special assessment process. 


Once approved, Level 3 activities are regulated like other level 1 and 2 activities. 


Environmental concerns for developing business 


If you or your business cause environmental harm you may receive stiff penaltiesand you may 
be required to finance the cost of cleaning up. (# Go to Chapters 6 and 10 forinformation). 


It is clearly not in your interests, nor the public interest, for 
this to happen. The planning process, therefore, 
establishes procedures that developers must follow in 
order to prevent environmental harm occuning in the first 
place. 


® Developments that are proposed by govemment 
agencies must undergo the same procedures. 
Pian in advance 


Whether you are starting a new business orexpanding an 
existing one, it isa good idea to plan your development 
well in advance. 


You should discuss relevant issues with the local council 

beforehand. For example, if you operate an industrial facility, what other activities occur in 
the area? Are planning controls adequate to make sure that sensitive uses (such as 
residences ora school) will not be built nearby? Are there any threatened species in the 
vicinity that require special attention? 


The EPA will help you identify potential environmental impacts relating to your proposal. They 
can also advise you about maximum pemnissible discharge levels and prescribe ways to 
minimise such impacts. This will help you to develop plans for your business to manage your 
impactson the environment and on your neighbours. 


Requirements 


What EMPCA can require you to do 


Provide adequate information 


Your application for planning approval should provide enough information to allow the EPA 
to assess the likely impacts of the proposed development. In particular, you should identify 
potential impacts on the environment and neighbouring properties and provide information 
about annual rates of production, transport requirements and operating hours. 


If you do not provide adequate information, the planning authority can issue a notice 
requiring you to provide additional information before it decides the application. 


Specific production limits may be recorded on the permit and must be adhered to once a 
pemmit is granted. 


Environmental Management Pian 


For ‘Level 2’ activities, you will need to prepare environmental assessment documents, such 
as anEnvironmental Effects Reportor anEnvironmental Management Plan (EMP). More 
information about what these documents must include isset out below. 
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Once an Environmental Management Plan is approved, you must comply with its conditions. 
EMPs will be available for public inspection, and members of the public can report any 
breachesto the EPA Division. 


Note: Even if an Environmental Management Plan is not required, it is nevertheless a very useful 
tool to help your company satisfy its environmental obligations, manage its impacts and 
prevent prosecution for causing environmental harm. 


So FAQ we've at EIS — EMP — And STite You'Re 
Been ThtowrH THe EMP aad THE Not SATISFIED !! 
RFA.— An EPN. — 


af 
| 
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Environmental Impact Assessments (BA) 


Environmental Impact Assessments involve a review of the development plans and 
environmental management documents prepared for level 2 and level 3 activities. (The EIA 
process is outlined below.) 


Integrated Environmental Management System (IEMS) 


If your company wants to show that it is committed to best practice environmental 
management, you can prepare a comprehensive Integrated Environmental Management 
System. This can be certified to show that it complies with intemational standards (ISO 14000 
series). Compliance with your IEMS will help manage the risk of your activities causing 
environmental ham. 


Environmental Agreements 


The EPA can enter into Environmental Agreements with developers. These require you to 
perfomm ata higher level than required by the law in retum for exemption from certain state 
taxesand charges. 


An Environmental Agreement isa contract and, once signed, has legal status. The EPA Division 
can take action against you if you breach the terms of the agreement. 


Public Hearings 


A number of statutes also require that public hearnngs must be conducted for certain 
operations - for example, public hearings are required prior to approval of proposed 
changes to fish farming operations (# See Chapter 9). 


Other pemnits and licences 


Some business developments will need additional permits from other agencies, depending 
on their circumstances. Some examples of activities that require special pennits include: 


= Operating a businessin a national park (# Go to Chapter 7) 

=» taking waterfrom a watercourse (# Go to Chapter 10) 

= commercially harvesting timber on private land (# Go to Chapter 8) 
= fish farming (# Go to Chapter 9) 


=» activitieson Crown land. 


Environmental Impact Assessments 


An Environmental Impact Assessment (EIA) must do the 
following: 


=» evaluate the likely environmental impacts of a {ee 
proposal and assess whether or not the activity EXCITING 
should proceed 


=» identify conditions or _ restrictions and _ the 
management regime that is necessary to prevent 
environmental harm 


=» provide opportunity for public consultation 


=» include a health impact assessment, if required by 
the Director of Public Health (see section 74(5) of 
EMPCA) 


When must an Environmental Impact Assessment be carried out? 


For 'Level 1' developments 


EIAs are not usually required for these developments. However, if the council is unsure about 
possible environmental impacts, it can refer the planning application to the Director of the 
EPA, who can decide that the development should be treated as if it isa ‘Level 2' activity 
(see below). 


This may occur if the proposed activity isa large or controversial one. 


Some planning schemes also allow Councils to require a developer to prepare an 
environmental impact assessment in some circumstances. Where this is permitted, Council 
can require the developer to provide an EIA before Council decides whether to grant a 
planning permit. 


For 'Level 2' developments 


These developments must be referred to the Environment Protection Authority. The EPA decides 
what level of assessment is required and provides guidance about the issues to be addressed 
in the environmental impact assessment process (known as ‘guidelines or ‘terms of 
reference’). If you are not happy with the EPA's decision about the level of assessment, you 
can apply for reasons for this decision. 
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| For 'Level 3' developments 


An Integrated Assessment must be undertaken for all Projects of State Significance. 


a See ‘Projects of State Significance’ at the end of this chapter. 


Who conducts the Environmental Impact Assessment? 


For Level’ 2 activities (and ‘called in' Level 1 activities) 


For Class 2A activities, the developer will need to prepare an Environmental Effects 
Report (EER). 


For Class 2B and 2C activities, the developer must submit a Development Proposal and 
Environmental Management Plan (DPEMP), which is generally prepared by a consultant on 
behalf of the developer. The DPEMP must be prepared in accordance with the 
general DPEMP guidelines. The EPA will also issue specific guidelines (‘terms of reference’) 
foreach proposal. 


The developer must submit a satisfactory EER or DPEMP within 12 months of receiving the 
terms of reference for the assessment. Once the EPA is satisfied that the documents 
address the relevant guidelines, the documents are released for public comment. 


After the public comment period closes, the EPA conducts the Environmental Impact 
Assessment by reviewing all the development documents and all public representations. 


If the EPA is satisfied that the development should go ahead, they will recommend to the 
Council (planning authority) that a planning permit be issued. It is still open for the 
planning authority to refuse the development. However, if the council approves the 
development, the permit must include any conditions that the EPA hasspecified must be 
included. 


If the EPA believes that the development should not proceed, the EPA notifies the 
planning authority. A planning authority cannot issue a pemit for a development that 
the EPA hasrefused to endorse. 


For 'Level 3' activities 


aw See ‘Projects of State Significance’ at the end of this chapter. 


You can find more information about EIA requirements at the Department's Library at 134 
Macquare Street, Hobart, oron the EPA website at www.epa.tas.gov.au. 


59 


Environmental Management Plans 


An EMP must... 

» describe the existing environment (location, 
physical characteristics, and planning, social and 
economic contexts) 

» describe the development (design, construction 
and operational stages) 

=» identify and evaluate potential environmental 
impacts 

= nominate the measures to be employed to avoid 
or mitigate the impacts 


For all level 2 activities, you will need to 
prepare Environmental Assessment documents. 


For lower risk activities (class 2A): 


=» you must prepare an Environmental Effects Report (EER). 


For higher risk activities (class 2B and 2C): 


=» you must prepare (or engage a consultant to prepare) a Development Proposal and 
Environmental Management Plan (DPEMP). 


The EPA has prepared Guidelines about how to prepare these documents, which are 
available at www.epa.tas.gov.au/regulation/quidance-documents. 


For DPEMPs, the EPA will also issue Project Specific Guidelines, which identify the key issues 
that you will need to address in relation to your project. These guidelines (often referred to as 
‘terms of reference’) could include requirements to investigate the impacts on heritage sites 
(including Aboriginal heritage sites), threatened species habitat, altematives to the proposed 
location and traffic impacts. 


If it is a large scale project, the project specific guidelines may be released for public 
comment before they are finalised. 


Ifa proposed development is likely to affect a heritage site or threatened species or habitat, 
then it isa legal requirement (under the Aboriginal Relics Act 1975, Historic Cultural Heritage 
Act 1995 or the Threatened Species Protection Act 1995) to investigate these aspects 
thoroughly before a development can be approved. 

How do! find out if an EMP exists? 

Contact the EPA to find out ifan EMP hasbeen completed fora particular development. 


You can inspect approved EMPs at the EPA office - it is a good idea to make an 
appointment to see the EMP. 


During the public consultation phase, copies of DPEMPs are available for inspection at 
Council chambers and the office of the EPA. Current and past DPEMPsare also available on 
the EPA website. 

How can! comment on an EMP or contribute to an EIA? 


@ Once the EPA is satisfied that an EER or DPEMP satisfies the requirements of the relevant 
guidelines, the documents are released for public comment for the following periods: 


=» For2A activities, 14 days 
=» For2B activities, 28 days 
=» For2C activities, 42 days 
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Any member of the public can make a written submission during this penod. 


For some large projects, the EPA will also invite public comments on the specific guidelines 
forthe DPEMP. 


In the case of Projects of State Significance, representations are invited from the public and 
the Tasmanian Planning Commission may also hold a public hearing which you could attend. 


What happens after planning approval has been given? 


How long does it take for planning approval to be issued? 


For a ‘Level 1' activity, the council must generally make a 
decision within 42 days of receiving the application. 


For a ‘Level 2' activity, the EPA must make a decision in 
relation to the proposed development within the following 
periodsafterthe close of the public comment perod: 


=» For2A activities, 35 days 
=» For2Bactivities, 56days 
=» For2C activities, 91 days 


The EPA will then make its recommendations to the Council, 
who must make the final decision about whether to issue a 
pemnit ornot. 


These time limits can be extended if further information is 
required from the applicant orif the applicant agrees to an extension of time (see below, this 
chapter). 


® Fordecisions under EM PCA, public holidaysare excluded from these time limits. 


Who must be notified? 
Once a council makes its decision you will be notified if: 
=» youare the applicant 


=» youmade a representation 


How can | get a copy of a planning permit? 


Planning pemits are available for inspection at local council offices. Depending on the 
council, you may be required to make a Right to Information request to obtain a copy of the 
pemmit. 


If the council has amended a pemnit by an Environment Protection Notice (see below), this is 
also available for public inspection at the Council office. Environment Protection Notices issued 
by the EPA Division can be viewed at their offices. 
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5.7 Appealing against Planning Approvals 


Can | appeal against a council’s decision? 
You have the right to appeal only if: 

=» youare the developer, or 

=» youare the regional water corporation; 


=» you made a representation to the council within the specified 
period. 


Appeals are made to the Resource Management and Planning 
Appeal Tribunal(other than for Level 3 activities, where no 
appealscan be made). 


é An appeal must be lodged in writing within 14 days of the date of the letter notifying you 
about the decision. 


The time for making an appeal may be extended in some circumstances. 


Notice of Appeal forms are available on the Tribunal’s website, or from their office. You will also 
need to pay a filing fee at the time you lodge your appeal - the fee is curently $68.00, but 
increases on 1July each year so check with the Tibunal to see what the fee is at the time of 
your appeal. 


You can appeal on grounds that the decision was wrong, or that the conditions imposed on 
the pemit are too onerous, or that the conditions are not onerous enough. More detailed 
information about grounds of appeal is available in the Tribunal’s Practice Direction and in the 
EDO publication “Going It Alone: A Practical Guide for Unrepresented Litigants in the Resource 
Management and Planning Appeal Tribunal”. 


Or the appeal relates to a refusal or conditions resulting from a water cormoration’s 
sub missions (see Water and Sewerage above), the corporation is taken to be a party to the 
appeal. The Tribunal has recently held that it is not constrained in the same way as planning 
authorities to comply with the submissions made by the water comoration (see Michell 
Hodgetts & Associates Pty Ltd v Central Coast Council [2010] TASRMPAT 10). Therefore, after 
considering the merits of an appeal against conditions imposed at the request of a water 
corporation, the Tribunal may remove oramend those pemit conditions. 


What if | am ineligible to make an appeal? 


If someone else has appealed against a decision, you can apply to join their appeal. 
The Tribunal will only allow you to join if you can demonstrate that you have a proper interest 
in the decision and you have a reasonable excuse fornot having made a representation (for 
example, you are a neighbouring property ownerand were overseaSat that time). 


If you believe that the Council has contravened its Planning Scheme in granting a permit, you 
may be able to take Civil Enforcement action (see below) or make a complaint to the Director 
of Public Prosecutions. 


How does the Tribunal conduct the appeal? 


The Tribunal completely re-examines the development application, asif it was standing in the 
place of the planning authority (council) in the first instance. If the Planning Scheme has 
changed since the onginal decision, the Tribunal must conduct the appeal based on 
the Planning Scheme that wasin force at the time of the original decision. 


The Tribunal can make any decision that the planning authority could have made, including 
refusing the application, granting the application or imposing new or amended conditions 
on the development. 
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Once it makes its decision, the Tribunal must notify all parties to the appeal and will include 
reasons for its decision. 


The Tribunal must generally hear and decide the appeal within 90 days (though this can be 
extended with the consent of all parties). The decision comes into effect 10 days after it is 
made. 

What happens at the Tribunal hearings? 


a Go to Chapter 14 for information about this. 


If | make an appeal will | be up for other costs? 


a Go to Chapter 14 for information about this. 


Can | appeal against the Tribunal’s decision? 
Yes, any party to the appeal may appeal to the Supreme Court. 


However, you can only appeal on a question of law. This means that the Supreme Court will 
not re-assess the merits of the proposal and determine if the proposal complies with the 
planning scheme. The Supreme Court can only consider whether the Tribunal followed the 
appropnate processand interpreted the planning scheme conectly. 


é An appeal to the Supreme Court must be lodged within 28 days of the Tribunal decision. 
We strongly recommend engaging a lawyer if you get to thisstage 


a Go to Chapter 14 for more information about this process. 


5.8 Ongoing monitoring and regulation 


Even after you have been granted a planning pemnit for your proposed development, the 
Council and the EPA Divisionhave a role in making sure that you are not 
causing environmental harm. This section discusses some of the ways that planning authorities 
can monitor your activities. 


Environment Protection Notices (EPNs) 


Your planning permit may contain environmental conditions (as discussed above, the permit 
must include any conditions imposed by the EPA or water cormoration). These conditions 
define what you must do to protect the environment. If you don't comply with the pemmit, 
you can be prosecuted (see section 45 of EMPCA). 


If you, or the EPA Division, want to change those conditions, an EPN will be issued detailing 
the changes to your planning permit. You must comply with the changed conditions 
described in the EPN. 


a See Chapter 6 for information about Environment Protection Notices 


Ongoing inspections 


Officers from the Council or the EPA Divisioncan undertake ongoing inspections to satisfy 
themselves that your operation is complying with environmental controls. They have the 
powers to enter premises during nomal business hours, and at other times in certain 
circumstances. 


Environmental Audits 


Your business can be required to undertake environmental audits to satisfy the EPA that you 
are meeting all your environmental obligations. If you receive a notice requiring you to cany 
out an audit, you can be prosecuted if you do not undertake an audit within a reasonable 
time. 
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Environmental Improvement Programs (EIPs) 


The EPA may have concems about the impact of your business, and believe that your 
standards need to be improved. One common example is where a pemit was issued a long 
time ago and new technologies have since been introduced to manage emissions. Another 
example is where the law haschanged since your pemit was issued and maximum emission 
limits approved in your permit are no longerappropriate. 


In these situations, your company can enter into an EIP with the EPA. The EIP sets out certain 
things that must be done within a certain time to reduce environmental harm. It isan offence 
not to comply with an EIP. However, provided you comply with the conditions of the EIP, you 
will not be prosecuted for environmental harm. 


An EIP is publicly advertised and subject to public comment. 


Offence Provisions 


For the most part, the arangements described above are applied cooperatively. However, if 
a person or business operator does not comply with environmental controls, they can be 
prosecuted undera wide range of offences listed in EMPCA. 


5.9 How you can have a say about developments in your neighbourhood 


1. Become familiar with the planning scheme for your neighbourhood 
You can view this at the council's office, the Commission office or the council's website. 


If you disagree with a Planning Scheme you have the right to request the Council to review it 
(a Go to Chapter 4). 


2. Get involved in the preparation or any reviews of the planning scheme 


This is the best way of ensuring that your local area develops in a way acceptable to you. 
This is an opportunity to tell the Council (and the Commission, who must approve 
amendments to a planning scheme) the types of uses that you think are appropriate and 
what controls development should comply with. 


3. Find out what developments are planned 


=» Look in the newspaper under ‘Public Notices’ to see what development applications 
have been made. 


= Also, look for those A4 size notices attached to property boundaries near you (they 
usually have a red frame). 


=» You can view the development application and its accompanying documents at local 
council offices. 


= If you have a problem, develop alliances with other ratepayers, community groups and 
citizenswho may also be affected and seek planning advice from a professional planner. 
Initial planning advice is available free of charge through the Planning Aid service (see 
Contacts below). 


4. Make a representation 


You cannot appeal if you did not make a representation, so it is very important to make a 
representation to council during the public notice period. Do this in writing. It is important to 
write “we object” or “we agree” in your representation. 


@ You generally have 14 days from the time the notice appears in the paper to make a 
written representation to the council abouta proposed development. 


You may also request mediation in relation to the application at this point. 


Tips for writing representations 


=» Lookatthe application (and all supporting documents) at the council offices - don’t just 
rely on the information in the public notice. 


= Find out which zone the proposal falls into under the local planning scheme (eg Low 
Density Residential, Business, Rural Living etc) and what matters the Council must consider 
(eg development standards, height restrictions, parking requirements, limitson vegetation 
clearance). Think about whether or not the proposal fits in with the requirements of the 
zone. 


=» In your representation, say how the proposal affects you, your property and the 
neighbourhood (eg the amenity of the area affected, increased traffic, noise etc). The 
Council may be able to apply conditions to ameliorate matters such as ovenooking or 
overshadowing. However, they may not have discretion to reduce height or increase 
setbacks if the use is Permitted and complies with all the development standards. 


5. Lodge an appeal 
If you are unhappy with the council decision and you have made a representation, you can 
appeal to the Tribunal (see above and Chapter 14). 
5.10 Civil Enforcement 


Affected persons also have nights to initiate proceedings to 
safeguard the environment if the State’s planning or pollution laws 
are being breached, orare likely to be breached. 


These actions are called ‘Civil Enforcement’. 


a Go to Chapter 14 to find out how you can go about this. 


5.11 How are significant development projects 
approved? 


When a significant development is being proposed, the state govemment can sometimes 
step in and require a different development approval process. 


There are four different classes of significant developments: 


| 
L ‘NPA Project’ 


This applies to a development that the state govemment has declared to further the State's 
commitments under the National Partnership Agreement, including social housing projects, 
school expansions and infrastructure stimulus projects. 


2 ‘Project of Regional Significance’ 


This applies to a development the Planning Minister considers will have a significant 
economic orsocial impact fora region. 


3 ‘Project of State Significance’ 


This applies to a development the state govemment has declared is critical to the state’s 
interests. 
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4. ‘Major Infrastucture Development’ 


This applies to ‘linear developments (such as transmission lines, railways, pipelines, highways 
that overlap multiple councilsand would otherwise require multiple approvals. 


NPA Projects 
Whatis an NPA Project? 


Under the Nation Building and Jobs Plan Facilitation (Tasmania) Act 2009, the Treasurer can 
declare a project to be an NPA Project. The Treasurer must be satisfied that the project 
furthers Tasmania's commitments under the National Partnerships Agreement signed by the 
Federal govemment and all State govemments in February 2009. The NPA commitments 
include increased social and public housing projects, libraries, halls, science laboratories and 
general refurbishments at schools, black spot safety and other infrastructure projects. 


The Treasurer must also be satisfied that a proposal foran NPA project is not substantially the 
same asa project that has previously been rejected forthe site. 


® a declaration of an NPA project can include construction work and related infrastructure, 
even if the work isto be undertaken by a third party. 


How are NPA projects assessed? 


The Nation Building and Jobs Plan Facilitation (Tasmania) Act 2009 sets out the assessment and 
approval process for NPA projects. NPA projects are assessed by the relevant Project 
Authority. Currently, the Director of Housing is the Project Authority for social housing projects 
and the Secretary of the Department of Education is the Project Authority for school 
infrastructure projects. Other Project Authorities may be nominated by the Regulations. 


Following declaration of a proposed development as an NPA project, the proponent must 
notify the relevant council, the EPA and the general public of the proposal and invite 
representations. 


The proponent can amend the proposed development to take into account issues raised in 
representations. Then, the proponent must apply to the Project Authority for certification of 
the project. 


An NPA project is not assessed against the provisions of the relevant planning scheme. 
Instead, the Project Authority makes enquires it considers necessary to address relevant 
matters in relation to the NPA project, such as: 


= planning issues =» Aboriginal and historic cultural heritage issues 
=» natural hazards =» land contamination 

=» accessand parking = residential amenity 

=» watermanagement =» energy efficiency 


= interests of nearby businesses. 
How are NPA Projects approved? 
The Project Authority will certify an NPA project if it is satisfied that: 
=» the proponent hasconsidered all representations received; and 
=» anyconcemsraised by the EPA have been adequately addressed; and 


= any modifications to the proposal made by the proponent have not changed the 
location, increased the scale orchanged the nature of the project. 


The certification of an NPA project has effect as if it was a planning permit issued under 
LUPAA and can include any conditions in relation to the development. After certification, the 
project is subject to nomal environmental and planning regulation (# Go to Chapter 6). 
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If an NPA Project is approved, the Planning Minister must amend any relevant planning 
scheme to remove any inconsistency with the project. The normal procedure for amending 
a planning scheme doesnot apply to this process. 


® the Tribunal recently held that unless the planning scheme is formally amended pursuant 
to section 13(4) of the NPA Act, the planning scheme will continue to apply to the NPA 
project (see Gilpin v Mark Webb Building Services Pty Ltd v Door of Hope Christian Church 
Inc [2010] TASRM PAT 172) 


Challenging the approval 


Following the decision to certify the NPA project, the proponent must notify the Council and 
the EPA. 


® Representors are notindividually notified of a decision to certify an NPA project. 


Unlike regular developments, there is no opportunity to appeal against a decision to certify 
an NPA project. 


Projects of Regional Significance 
Whatis a Project of Regional Significance? 


Changes to LUPAA which took effect in January 2010 introduced this new option for 
development assessment. A project proponent ora planning authority can now apply to the 
Minister for Planning for a declaration that a project is a project of regional significance 
(PoRS). The application is to include a ‘statement of intent’ outlining key aspects of the 
project, including the anticipated timeline, likely environmental, social and economic 
impactsand details of studiesto be camied out in relation to the impacts. 


The Minister may also decide to declare a project to be a PoRS without an application from 
the proponent or planning authority. 


A project will be eligible to be a project of regional significance if the project: 


= is of regional planning significance (e.g. would make a significant economic or social 
contribution to the region, oraffect the provision of regional infrastructure); or 


= requires high-level assessment (where the planning authority does not have the 
capability or resourcesto adequately assess the proposal); or 


=» would have a significant environmental impact. 


The Tasmanian Planning Commission is to publish guidelines outlining the matters which the 
Minister must consider when deciding whether to declare a PoRS. 


® an order declaring a project to be a PoRS can include in the description of the project 
any use or development which is necessary for the project, even if the use or development is 
undertaken by a third party. 


How are PoRS assessed? 


Where a project is declared to be a PORS, it will be assessed by a Development Assessment 
Panel ratherthan a planning authority. The Panel will comprise 3-5 people, including: 


=» amemberofthe Tasmanian Planning Commission; 


= a person nominated by the planning authorities within the region who has experience in 
land use planning, urban and regional development, commerce, industry or building and 
infrastructure; and 


= aperson with qualifications or experience relevant to the assessment of the PoRS. 


The Panel develops assessment guidelines for the PoRS in consultation with the Commission, 
affected planning authorities and relevant govemment agencies. The guidelines must have 
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regard to planning schemes, regional land use strategies and planning orders in force for the 
development site. 


The Minister will also refer a PoRS to the director of the EPA. The EPA must advise whether it 
will conduct an environmental assessment of the proposal (see Environmental Controls above) 
and, if so, provide guidance to the Panel regarding issues to be included in the assessment 
guidelines for the PoRS. 


The proponent must submit a project impact statement addressing the assessment guidelines 
to the Panel and the EPA. The assessment guidelines and project impact statement are then 
made available for public comment fora period of at least 28 days. Any person may make a 
representation in relation to the PoRS, and will be invited to attend a hearing before the 
Panel. 


How is a PoRS approved? 


The Panel will generally make a determination in relation to the PoRS within 4 months of 
receiving the project impact statement. The Panel may refuse the proposal or grant a 
special permit for the proposal (with or without conditions). However, the Panel may not 
grant a special permit for the PoRS if the EPA has recommended that the PoRS be refused. 


The Panel may approve a PORS even if the use or development would not be pemitted 
under the relevant planning scheme. If a special permit is issued the Commission must 
amend any applicable planning instrumentsto remove any inconsistencies with the PoRS. 


If a special permit is to be issued subject to conditions, the Panel must give the proponent, 
relevant planning authority, EPA Board and the regional water comoration an opportunity to 
comment on the proposed conditions before a final determination is made. 


Can! challenge a decision in relation to a PoRS? 
Unlike normal planning applications, decisions in relation to PoRS are not subject to appeal. 


® Lupaa requires an independent review of the PoRS provisions to be undertaken as soon 
as possible after January 2013 to assess the effectiveness of the new process. To date, no 
projects of regional significance have been declared and no review hasbeen undertaken. 


Projects of State Significance 
Whatis a Project of State Significance? 


Under the State Policies and Projects Act 1993, the Premier can declare a project to be 
a Project of State Significance, provided the development can be shown to be in the interest 
of Tasmania. The order making such a declaration must be approved by both Houses of 
Parliament. 


Such projects are classified as ‘Level 3' developments, and are subjected to the approval 
process outlined below. Examples of projects of state significance include: 


=» Lauderdale Quay = Basslink 
» Oceanport =» Taiwan Pulp and Paper Corporation 


® an order declaring a project to be a Project of State Significance can include in the 
description of the project any “use or development which is necessary or convenient for the 
implementation of the project”, even if the use or development is undertaken by a third 
party. 

How are these projects assessed? 


The State Policies and Projects Act sets out the assessment and approval process that must be 
undertaken. 


The fundamental difference between Projects of State Significance and other development 
applications is that the assessment process is conducted by the Tasmanian Planning 
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Commission and the final decision is made by the Govemment, instead of the planning 
authorty. 


These projects are subject to Integrated Assessments and the public are given an opportunity 
to make submissions and appear at public hearings in relation to the proposed 
development. 


Following the hearing, the Commission makes a recommendation to the Premier about the 
proposed development, including any conditions that should be imposed if the 
development is approved. The Premier will then make a recommendation to the Govemor 
regarding approval or refusal of the Project. The Premier is not bound to follow the 
recommendations of the Commission, but any decision that is contrary to those 
recommendations must be approved by both Houses of Parliament. 


Unlike normal planning applications, decisions in relation to Projects of State Significance are 
not subject to appeal. Therefore, it is important to get involved in the assessment process to 
make sure that your concems are considered. You may also need to lobby parliamentary 
representatives asthe decision-makers. 


If a Project of State Significance is approved, the Tasmanian Planning Commission (TPC) must 
amend any relevant planning scheme to remove any inconsistency with the project. The 
nomal procedure foramending a planning scheme doesnot apply to this process. 


Guidelines for the Assessment 


The Commission will develop Scope Guidelines (‘terms of reference’) for an Integrated Impact 
Statement, setting out the issues that must be addressed in the assessment documents. Draft 
Scope Guidelines are generally released for public comment (but this is not required by law). 
If you think that the Guidelines do not covera particular issue that may be relevant to the 
development (e.g. greenhouse gas emissions), you should make a submission to the 
Commission requesting that the terms of reference be amended. 


Who conducts the Integrated Assessment? 


The developer (or its consultants) must prepare a comprehensive IIS document in 
accordance with the Scope Guidelines. The IIS generally includes an Environmental Impact 
Statement (EIS) and a Social, Economic and Cultural Impact Statement (SECIS). 


These documents must be available for public comment. 


The Commission then conducts the Integrated Assessment in accordance with any directions 
given to it by parliament. This generally involves a public hearing, at which the proponent 
and any person who made a representation are invited to present evidence. 


How are Projects of State Significance approved? 

In assessing a PoSS, the Tasmanian Planning Commission: 

=» seeksexpert advice from the State's EPA Division and other agencies 

=» conductsan Integrated Assessment (which may include a public hearing(s)) 


=» after assessing all the material, provides advice to the Premier about in a publicly 
available report 


The Premier then makes a decision regarding the proposed project and can recommend to 
the Govemor that the project be refused or allowed. However, if the decision is not in 
accordance with the TPC recommendations report, the decision must be ratified 
by both Houses of Parliament before the project isallowed to proceed. 


The final orders made in relation to the Project will specify the agencies responsible for 
enforcing the conditions. Thereafter, the activity is subject to normal environmental and 
planning regulation («# Go to Chapter 6). 
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Major Infrastructure Developments 


When a ‘linear project, such as a major gas pipeline, would 
require development approval from several councils, the 
Minister may recommend (after consultation with affected 
councils) that the project be declared a Major Infrastructure 
Project. 


These developments are declared under the Major Infrastructure 
Development Approvals Act 1999 (MIDA). 


Once declared asa Major Infrastructure Project, the proposal 
will be assessed by a specially constituted body. In all other 
ways, the proposal will be subject to nomal planning 
approvals, including appeals. 


Who assesses major infrastructure developments? 


The project is nomally assessed by a Combined Planning Authority set up for the particular 
project. This Authority comprises people nominated by the local councils that are impacted 
by the project. For example, the “Waddamana to Risdon Vale Electricity Transmission Line 
Combined Planning Authority” comprised representatives from Central Highlands, Southem 
Midlands, Brighton and Clarence Councils. 


Altematively, the project can be assessed by the Tasmanian Planning Commission 
a Go to Chapter 3. 


Once the development is officially approved, the relevant local councils again become 
responsible and the project becomes subject to normal environmental control regulation 
w Go to Chapter 6. 


How are major infrastructure developments assessed? 


Once declared as a Major Infrastructure Development, the project is deemed to be 
‘discretionary’ (ie it can be pemnitted or refused). Section 12 of the MIDA Act requires that 
draft planning criteria for the project must go on public display forat least 14 days. Having 
regard to public comments, the combined planning authority will then finalise the planning 
criteria against which the project will be assessed. 


Section 14 of the MIDA Act requires the developer to lodge a plan which defines the 
proposed conidor. The application fora development pemit cannot be for an area wider 
than the notified conidor. The project can proceed anywhere within the approved comidor, 
including on private land (subject to compensation). 


Can! appeal againsta development of this type? 


Yes, affected citizens have nghts to appeal against these developments, or the conditions of 
the permit. Appeals are made to the Tribunal (# See this chapter and Chapter 14). Your 
appeal would be against the Combined Planning Authority(not the local council) in these 
cases. 


Private land can be ‘acquired’ 


On occasion, the state govemment may wish to ‘acquire’ private land to facilitate essential 
service projects - ie water, energy, communications, transport, education, health, 
emergency servicesand sewerage infrastructure. 


The Land Acquisition Act 1993 gives the state govemment powess to ‘purchase, acquire or 
take’ private land (by agreement or compulsorily). Part 1A of the Act enables the 
govemment to acquire private land even in situations where the project is being undertaken 
by a private corporation. 
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5.12 What if federal government approval is required? 


In some instances, when an issue of national significance is involved, assessment of a project 
may also require federal govemment approval before the project can go ahead. 


A bilateral agreement between the state and federal govemments enables national impact 
assessments to be camied out under Tasmanian planning and pollution laws. Approval is still 
granted by the federal govemment, but is considered on the basis of an assessment camied 
out by the State govemment. 


If you believe a proposed development may impact on a matter of national environmental 
significance, contact the Department of Environment and ask them to consider requesting that 
the development proposal be referred for assessment. 


a Go to Chapter 15 formore information about federal laws 


® ‘the Federal govemment is currently negotiating with State govemments to implement 
bilateral agreements delegating responsibility for approvals under the federal legislation to 
State govemments (often referred to as the “one stop shop” reforms). Check the 
Department of Environment website for updates on any approval bilateral entered into with 
the Tasmanian govemment. 
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6. Stopping Environmental Harm (including 
pollution) 


The previous chapter dealt with laws aiming to 
prevent environmental ham from occuning in 
the first place, through a rigorous planning 
process. 


But, even with 'best practice’ planning in place, 
environmental ham will inevitably occur - either 
through accident, negligence or deliberate 
breaches of law. 


This chapter deals with laws that are used to 
remedy pollution and other harmful activities. 


About EMPCA 


The Environmental Management and Pollution Control Act 1994 (EMPCA) is the central piece of 
legislation that deals with pollution. Its aim is to prevent, reduce and undo ham to the 
environment. 


This Act provides fora wide range of offences, including: 
=» Causing orknowingly pemnitting pollution or environmental harm. 
= Operating in breach of licence conditions 


Oin general, it is an offence to cause environmental ham, regardless of whether you 
intended to cause the ham. However, penalties are generally higher if you were aware (or 
should have been aware) that youractions would cause environmental harm. 


There are also a range of strict offences under regulations (for example, Environmental 
Management and Pollution Control (Miscellaneous Noise) Regulations 2004) that do not require 
proof of environmental ham - all that is required is evidence that the restrictions in the 
regulations were not complied with. For example, if you operate loud machinery late at 
night, you could be committing an offence, even if your neighbours are not home to hear 
the noise. 


Officers have wide-ranging powers under the Act to enter properties, ask questions, take 
samples and so forth. Anyone who breaches the Act or who breaches licence conditions 
may be prosecuted and fined. The EPA and local Councils are responsible for enforcing the 
EMPCA and its Regulations. 


6.1 Environment Protection Principles 


EMPCA isbased around three important concepts 


1L Environmental Ham See Sections 3, 5, 50-53 of EMPCA 


2. General Environmental Duty See Sections 23A & 55A of EMPCA 


3. Due Diligence See Section 55 of EMPCA 
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What is 'environmental harm'? 


Environmental harm is defined in the Act as ‘any adverse effect on the environment’ - of 
whatever degree or duration. 


There are three categories of Environmental Ham (listed from most serious to least serious): 


Serious environmental harm maximum penalty $1,300,000 and 4 years prison 


Matenal environmental harm maximum penalty $325,000 and 2 years prison 


Environmental nuisance maximum penalty $39,000 


What is 'Serious Environmental Harm'? 


= involves an actual adverse effect on the health or safety of human beings that is of a 
high impact orona wide scale; or 


= involves an actual adverse effect on the environment that is of a high impact orona 
wide scale; or 


= results in actual “loss” or property damage of an amount, or amounts in aggregate, 
exceeding ten timesthe threshold amount (presently $50,000). 

What is 'Material Environmental Harm'? 

=» consists of an environmental nuisance of a high impact orona wide scale; or 


= involves an actual adverse effect on the health or safety of human beings that is not 
negligible; or 


= involvesan actual adverse effect on the environment that is not negligible; or 


= results in actual “loss” or property damage of an amount, or amounts in aggregate, 
exceeding the threshold amount (presently $5,000). 


Note: “loss” includes the reasonable costs and expenses that would be incured in taking all 
reasonable and practicable measures to prevent or mitigate the environmental harm and to 
make good the resulting environmental damage. 


SOMETHING SlouLb BE DONE 
ABouT TH EAVIReNMEATA, HAM 
Berote nm Beteste< MaTEQAL— 
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What is 'environmental nuisance’? 


‘Environmental nuisance’ refers to the emission of a pollutant that unreasonably interferes 
with, oris likely to unreasonably interfere with, a person’s enjoyment of the environment. 


What is ‘general environmental duty’? 


EMPCA includesa concept of General Environmental Duty - whereby a person must show that 
they have taken reasonable steps to prevent environmental harm and have complied with 
permit conditions, State Policiesand relevant codes-of-practice (see sections 23A and 55A). 


® What is “reasonable” will depend on the circumstances, including the financial capacity 
of company, the nature of the offence, the sensitivity of the receiving environment, whether 
the offender has been wamed before and the curent state of technology. In general, 
provided a company is complying with all relevant Codes, they will be taken to comply with 
their General Environmental Duty. 


What is ‘due diligence’? 


You cannot be prosecuted for not complying with your general environmental duty. 
However, if you are accused of causing environmental ham, it can be a defence if you can 
show that you have complied with this duty by taking all reasonable and practicable 
measures to:- prevent the environmental ham, or prevent or remedy the circumstances that 
led to the causing of the environmental harm. 


For criminal charges, this is also known as the ‘due diligence’ defence (see section 55 of 
EMPCA). 


«@ Go to Chapter 5for an outline of management tools that can be used by business 
operators to demonstrate due diligence. 


6.2 Pollution 

Pollution isa particular form of environmental ham. 'Pollutants' can take the form of: 
= agasg, liquid or solid 

=» anodour 

= anorganism (whetherdead oralive) including a virus 

= energy including noise, radioactivity & electromagnetic radiation 


=» acombination of pollutants that may cause environmental ham. 


When are you polluting? 
A company, person orgroup of people are polluting if they: 


=» discharge, emit, deposit or disturb pollutants which cause environmental harm or may 
cause environmental ham, and / or 


= fail to prevent the discharge, emission, deposit, disturbance or escape of pollutants 
which cause environmental harm ormay cause environmental harm. 


74 


What about permissible levels? 


The EPA Division uses these benchmarks when assessing what emission levels are permissible. 


| 
Permissible Noise Levels: 


The Environmental Management and Pollution Control (Miscellaneous Noise) Regulations 2004 set 
out acceptable noise limits and hours of operation for a number of common 
‘neighbourhood’ noise sources, including lawnmowers, off-road vehicles, heat pumps and 
power tools. 


For other noise nuisance in residential areas, the police or Council will consider whether the 
noise is, or is likely to be, audible in a habitable room in any other residential premises. 


| 
‘Permissible Smoke Emissions: 


The Environmental Management and Pollution Control (Distributed Atmospheric Emissions) 
Regulations 2007 set rules for emission of smoke from wood heaters, fireplaces and 
barbecues. Under the regulations, snoke must not be visible for more than 10 minutes and 
formore than 30 seconds within 10m of the point of emission. 


For other smoke emissions in residential areas, the police or Council will consider whether 
smoke is unreasonable. The Environment Protection Authority (‘EPA’) has also recently 
implemented a Domestic Snoke Management Program. The Program aims to reduce the 
amount of smoke and particle matter generated from domestic wood heaters and buming 
activities. 


‘Waming Systems: 


When smoke levels and particle matter in the air rise to levels that could be harmful to our 
health, the govemment can issue an ‘air quality notification’. This tigger acts as an early 
waming signal to help advise you in intense smoke events. This notification system was 
developed in early 2012 in order for people to be able to make informed decisions about 
their health. Previously, alerts were only tnggered after 24 hours of increased smoke levels. 
However, new evidence suggests that health can be affected even after a short time of 
being exposed to increased smoke levels. Therefore, the new alert is triggered after one 
hour, when smoke levels are elevated ina particularlocation. 


a See Chapter 8 for more information about domestic air quality programs. 


Pennits: 


Although blanket pollution limits apply in some circumstances, for individual companies they 
are gradually being phased out and replaced with site-specific discharge limits. These are 
usually set in the company's permit conditions or EPN conditions. So, if you have a concem 
about pollution it isimportant to look at the operator's permit (you can ask to see this at the 
local council office, or contact the EPA Division). 


State Policies: 


A number of State Policies (Such as the NEPM for Ambient Air Quality) are directly enforceable 
in relation to emission limits. 


a see Chapter 4 for further information about State Policies. 


75 


Environment Protection Policies: 


Environment Protection Policies (EPPs) also provide guidelines for State and Local Govemment 
regulation. 


Only two EPPs have been finalised so far: the Environment Protection Policy (Air Quality) 
2004 and the Environment Protection Policy (Noise) 2009. 


The EPP (Air Quality) providesa framework for the management and regulation of point and 
diffuse sources of emissions to air, while the EPP (Noise) sets objectives for measuring, 
monitoring and reducing noise emissions. 


EPPs arenotdirectly enforceable. The EPP (Air Quality), and theAir Quality 
Strategy developed under the Policy, will be implemented by State and Local govemments 
when they develop legislation, policies and planning schemes or undertake environmental 
assessments relevant to air quality. 


This is in contrast to the NEPM for Ambient Air Quality, which has the status of a State Policy 
and is directly enforceable. Similarly, the EPP (Noise) is not enforced, but its objectives are 
implemented through planning decisions (e.g. imposing conditions to reduce noise 
emissions), policy guidelines like the State Road Noise Strategy, and the Noise Measurements 
Manual. 


~w> You can download the EPPsat http://epa.tas.gov.au/epa/tasmanian-airquality-strategy 


Who is responsible for environmental harm? 

Under EMPCA, strict liability is attributed to:- 

= the occupier: or 

= aperson in charge: ...ofa place orvehicle at orfrom which a pollutant occurs. 


If it is clear who caused the pollution, that person can be charged, even if they are not the 
occupier or person in charge of the property from which the pollution was emitted. 


When land is considered to be a contaminated site or that it may be a contaminated site, 
responsibility for the clean-up lies firstly with a polluter(s), however, if no polluter can be 
found, or the polluter does not have the capacity to pay, then responsbility can fall ona 
non-polluter. It istherefore important to know the history of the site you are purchasing. 


a GO to Chapter 10 formore information about contaminated sites. 


Are company directors liable? 


Yes, directors can be personally liable for the same offences as the company - even if the 
director was unaware of the offence. Maximum penalties for an individual director are 
$325,000 plus up to four years imprisonment for promotion of oracquiescence to an offence. 


©® wilful blindness is no defence - if a director should have known about a pollution incident, 
she orhe can be held liable for not having prevented, orcontained, it. 
What do | do if | have witnessed or caused pollution? 


If you are responsible for the activity, you (or your company) are legally obliged to report any 
pollution incidents to the EPA (see section 32 of EMPCA). If you witness polluting by another, 
you should still report it to the local Council or EPA hotline. 


é Allincidents should be reported to the EPA assoon as possible, and no later than 24 hours 
after the incident. 
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6.3 Enforcing environment protection laws 
Environmental protection lawscan be enforced in a number of ways. 


They can be enforced by govemment agencies, including local councils. They can also be 
enforced by membersof the public. 


Environmental harm is mainly enforced using two key pieces of legislation: 


1L Environmental Management and Pollution Control Act (EMPCA) 


This law is used to prosecute breaches of environmental controls. 


An Enforcement Policy sets out the principles, criteria and measures that the EPA Division uses 
to enforce the provisions of this Act. 


~w> You can download the Enforcement Policy at http://epa.tas.gov.au/epa/document?docid=587 


(2. Land Use Planning and Approvals Act (LUPAA) 


This law is used to prosecute breaches of planning laws. Under LUPAA an operator can be 
prosecuted for: 


=» Operating without a pemit 


= Operating in breach of pemit conditions 


What is the role of councils? 


Councils have explicit duties and powers to stop a person polluting. In fact, they have a 
statutory obligation to issue an abatement notice (under section 200 of the Local Government 
Act) if a nuisance exists. 


In addition, Councils must use their best endeavours to prevent or control acts or omissions 
which cause orare capable of causing pollution (see section 20A of EMPCA). 


Councils are also responsible for regulating 'Level 1' activities under EMPCA and LUPAA 


« Go to Chapter 5 fordetails 


Councils can satisfy this responsibility by: 


=» keeping a register of Level 1 activities and regularly checking that Level 1 activities have 
not become level 2 activities (e.g. because of increasesin production) 


=» conducting environmental audits 


=» conducting, or requiring industries to conduct, background monitoring of air, land or 
water 


=» having (and enforcing) a trade waste policy 
= effectively investigating and addressing complaints 


« Go to Chapter 5 and 13 for more details 


If the council is satisfied that someone is polluting, it can: 
= Issue a direction requiring the polluterto take particularaction 
= Issue an environmental infringement notice 


=» Serve an Environment Protection Noticeon the person causing (or likely to cause) the 
pollution. The notice must state what the pollution is, how to stop that pollution and the 
time limit for stopping it. 
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= Take ‘Civil Enforcement’ action in the Tribunal (~~ Go to Chapter 13 for more information 
about Civil Enforcement). 


» Commence criminal prosecution proceedings 


What is the role of the EPA Division? 


The Department of Primary Industries, Parks, Water and Environment (DPIPWE) is the principal 
agency charged with ensuring that the state's pollution control laws are upheld. Within this 
Department, the EPA Division is specifically responsible for assisting the EPA Board with the 
assessment of ‘Level 2' activities. 


# Go to Chapter 5 fordetails about how these activities are regulated. 
Like councils, the Department can: 


= serve the offender with a direction 

= serve the offender with an Environmental Infringement Notice 
= serve the offender with an Environment Protection Notice 

= bring civil enforcement proceedings (section 48 of EMPCA) 
= bring criminal proceedings 


® ttisan offence notto comply with any notice issued by council or the EPA Division. 


How can | find information about pollution and permits? 


The local Council maintains a record of all permits issued to companies in its municipal area. 
You can inspect these permits at the Council office. 


Environment Protection Notices are compiled in a register which is kept by the EPA Division and 
isavailable for inspection by the public. 


You may need to search broadly to identify the source of particular emissions. For example, if 
you are concemed about the health of a particular river system, you may need to check 
through the permits and EPNs relating to all premises that discharge into that watercourse. 


6.4 How can | stop someone polluting? 
You do not have to wait until someone has polluted before taking action. 


You can also stop someone from causing environmental ham or from 
doing something that islikely to cause environmental harm. (This includes 
all forms of pollution including dust, noise, smells, snoke, radiation or 
chemicals). 


1L Contact the local council 


You should immediately contact the local council if you believe someone is polluting, or likely 
to pollute, the environment. 


Apart from reporting the incident, you can also ask the council to initiate a prosecution or 
‘civil enforcement proceedings’ 


(2. Contact the EPA Division 


You should contact the EPA Division if the pollution is significant, or if the local council cannot 
be contacted orfailsto act on yourcomplaint. 
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If a council is causing the pollution (eg spillage from its sewage works or dust emissions for its 
quay), then it is appropriate to contact the EPA Division directly. 


When dealing with the council or the department, make sure that you provide sufficient 
information to support your complaint 


a Go to Chapter 13 fortipson how to make a complaint. 


® You should request that the Department or Council inform you of any action taken in 
relation to your complaint. 


3. Contact the Health Department 


If you consider that pollution could have an impact on human health, you should also 
contact the Director of Public Health. 


4. Take legal action yourself 


It does not cost you anything if the Council or Department takes legal 
action. 


However, in the event that no action is taken, you have power to take 
action yourself to stop environmental ham from occuning. 


You can do so by applying for ‘civil enforcement’ directly to 
the Resource Management and Planning Appeal Tribunal. The Tibunal can 
impose a range of orders on an offender. But note that you may be 
exposed to costs if you take this action 


« Go to Chapter 14 formore information. 


6.5 Other pollution laws 


Apart from EMPCA and LUPAA, pollution offences can also be prosecuted under a number 
of other pieces of legislation. Some examples include: 


liter Act 2007 


This Act can be used to prosecute littering offences, including littering from motor vehicles. To 
reporta littering offence, go to the EPA Division's Report Littering website. 


Local Govemment Act 1993 


Pollution that isa public health nuisance may be prosecuted asa statutory nuisance under 
Section 199 of this Act. This covers, for example, emissions of waste, noise and dust and 
unclean or unsafe premises. In these instances, a local authority can serve an abatement 
notice specifying what steps must be taken to remove the nuisance. 


Council by-laws 


Local council by-laws also cover some potential nuisances such as dog droppings, smoke 
from fireplacesand BBQs, abandoned carbodiesand trade waste. 


Pollution of Waters by Oil & Noxious Substances Act 1987 


This act is used to prosecute discharges of oil, garbage, sewage, and noxious and hammful 
substances into coastal waters. 


@ in most cases, where any of these pollution incidents occur, the EPA Division should be 
informed and enforcement left to that department. 
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Public Health Act 1997 and the Food Act 1998 


=» These Acts may also be relevant where there are significant effects on the health or 
safety of people. 


= The Director of Public Healthhas significant powers to conduct inquiries, prosecute 
offenders and to “take any action to reduce, remove or destroy any threat to public 
health”. 


6.6 What about federal pollution laws? 


Outside the jurisdiction of Tasmania (generally three nautical miles from the coast) the 
Commonwealth has responsibility for controlling pollution. Undernew regulations, dumping of 
wastes in sea water is the responsibility of the federal govemment, except within bays and 
estuaries (from low water mark). 


ae Go to Chapter 9 for information about marine laws 


How are chemicals, pesticides and contaminated land controlled? 


a Go to Chapter 10 for information about these issues. 


6.7 Preventing pollution using 'common law' 


Although most pollution law today is controlled via legislation, on occasion common law 
actionscan also be useful. 


a Go to Chapter 2 forinformation about common law 
These actions are available through either the Magistrates Court or the Supreme Court 
aw Go to Chapter 14 forinformation about taking action. 


Common law actions are complicated and much depends upon the facts of each case. As 
a general guide, people suffering from pollution should first seek to establish whether or not 
they have any rights or remedies under EMPCA, LUPAA or the Public Health Act before 
pursuing common law remedies. 


However, if pollution interferes with your personal rights, you may be able to bring 
proceedings to protect those rights under common law. The types of proceedings which 
may be available include: 


Private nuisance 


These proceedings can be brought for pollution interfering with your private property. You 
can seek damages (compensation for any loss you suffer), or an injunction (a court order 
stopping the unlawful pollution). 


Only the owner or occupier of the property affected by the pollution can bring proceedings 
for private nuisance. To succeed, you must prove that the interference with your property is 
substantial and unreasonable. 


Public nuisance 


You can bring public nuisance proceedings where you suffer injury in public. Again, you can 
get damages or an injunction. However, to succeed you have to prove that the damage 
which you suffered was greater than that of the public in general. In the case of pollution, 
this can be hard to prove. 


Negligence 


Sometimes a person will owe you a duty of care to look after you. When they breach this 
duty and the breach causes you damage, you may have an action in negligence. If a 
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polluter breaches a duty of care to you, you can recover damages for any loss that you 
suffer, so long as that loss was foreseeable. 


Examples of such events include escape of sewerage ordammed waters, or release of toxic 
gasesasa result of a malfunction when machinery is not propery maintained. 


Trespass 


The law of trespass may be used where the pollution is caused directly asa result of intrusion, 


forexample, 


where waste isdumped on your land. 


It can be very expensive to bring these sorts of actions. It can also be hard to prove that the 
pollution caused your loss. If you lose, you may end up having to pay not only your own legal 
costs, but those of your opponent as well. 


For these reasons it is advisable to obtain good advice from a lawyer before commencing 
any proceeding using common law. 


a Go to Chapter 14 forinformation about using the courtsand obtaining legal advice 


Case studies 


Case study 
1L 


Bill livesin a small town. Underthe planning scheme the area isin the Residential 
and Environment Protection Zone. 

A neighbour applied to Council to build a house and large shed (workshop) to 
restore old machinery. 

Bill made a written objection to Council. Council granted a permit allowing the 


Dustand workshop. 
noise Bill appealed to the Tribunal which disallowed the workshop asan industrial use, 
pollution = incompatible with the Environment Protection Zone. 
The neighbour appealed to the Supreme Court which upheld the Tribunal 
decision (see Kempster v Manning [2006] TASSC 31). 
Fred and Flo’sneighbour installed a heat pump, which could be cleanly heard 
in their bedroom and living room. 
The noise disrupted their sleep. They spoke to the neighbour who did not 
respond. 
They spoke to the Council's Environmental Health Officer who advised them 
Case study that the noise wasa breach of section 53 of EMPCA and of the Noise 
>: Regulations. She issued an EPN on the neighbour, who then moved the heat 
pump and enclosed it in a baffle to minimize the noise - which wasnow only 
Domestic faintly apparent in Fred and Flo’s house. 
a If the neighbour had ignored the EPN, they could ask council to prosecute the 
pollution neighbour, or the EPA Division, if the council was unwilling to do so. If there was 


argument asto the noise levels that were in breach of the Noise Regulations, 
the Council or Fred and Flo would have needed to obtain expert 
measurements of the noise levels in their house. 

Had Council failed to act, Fred and Flo could apply to the Resource 
Management and Planning Appeal Tribunal under section 48 of EMPCA for 
orders stopping the neighbour operating the heat pump. 


6.8 Environment Protection Notices 


What is an Environment Protection Notice? 


An Environment Protection Notice (EPN) is issued by the Director of the EPA or a local council 
officer. It orders an offender to take measures to prevent, control, reduce or remedy 
environmental ham (see Section 44 of EMPCA). 
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It is, in effect, a waming system which enables a polluter to remedy a damaging activity or 
face being prosecuted. 
An EPN may require an offenderto: 


discontinue, ornot commence, a specified activity 
limit the times or conditions under which the activity iscamied on, or 


take specified action (such as installing new biofilters at a plant, or relocating a 
discharge pipe). 


When can an EPN be issued? 
An EPN can be issued when: 


serious or matenal environmental ham or environmental nuisance has occured, is being 
orislikely to be caused. 


action is necessary to give effect to a state policy, or an Environment Protection Policy. 
(ie where a previously accepted practice needs to be stopped because it is now 
contrary to a State Policy) 


it is desirable to vary the conditions of a permit (ie where the permit conditions need to 
be updated to assist in the ongoing environmental management of the activity. This 
could be due to a threat of environmental ham.) 


it is necessary to get a person or operator to comply with the ‘General Environmental 
Duty’ (see sections 23A & 55A of EMPCA). 


Can | appeal against an EPN? 


Yes, if you are served with an EPN and you believe it to be unreasonable, you can appeal to 
the Tribunal. 


A person who made a representation to the EPA in relation to the activity, ora person witha 
proper interest in the activity and a good reason for not making a representation, can apply 
to join the appeal. 


é You mustlodge your appeal within 14 days. 


What happens if an EPN is not complied with? 


If a person does not comply with the conditions of an EPN, the Department may: 


seek orders from the Tribunal to enforce the EPN 
prosecute the polluter, or 
do the work itself and bill the polluter forthe cost of the work. 


What happens if an EPN is complied with? 


If all the actions required by the EPN are completed, the company is supplied with a 
certificate of compliance and a copy of this certificate isplaced on the EPN Register. 
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7. Protecting Landscapes, Species and Habitats 


Tasmania has extraordinary natural assets - in terms of its stunning 
scenery, its wildemess and its unique biodiversity. 


In the past, areas were set aside in conservation reserves principally 
to protect landscapes and to provide recreation opportunities. 
However, in recent years there is far more focus on protection of 
Tasmania’s unique biodiversity - much of which exists outside of our 
national parks and reserves system. 


Chapters 7 to 11 deal with nature conservation issues in a variety of 
environments - from word heritage areas to offshore marine 
habitats. 


7.1 Managing our parks and wildlife 


Reserved landsand wildlife in Tasnania are managed undertwo piecesof legislation: 


Nature Conservation Act 2002 


This Act regulates the conservation and protection of flora, fauna and geological diversity 
within Tasmania; classifies reserved lands in Tasmania and establishes values & objectives for 
each reserve classand provides for conservation covenants and reservation of private lands. 


This legislation is administered by DPIPWE. 


National Parks and Reserves Management Act 2002 


This Act ensures that reserves are managed in accordance with the management objectives 
for each reserve class and provides for the development and implementation of 
management plans for reserved land. Draft management plans are reviewed by 
the Tasmanian Planning Commission. 


The National Parks & Reserves Management Act 2002 is administered by the Parks & Wildlife 
Service. The Service isheaded by a Director who has explicit statutory functions. 


The Act also establishes the National Parks & Wildlife Advisory Council (NPWAC). This provides 
a forum for consultation over significant policy issues relating to national parks or wildlife 
management. 


In early 2012, the NPWAC assumed the responsibilities and functions of the former Tasmanian 
Wildemess World Heritage Area Consultative Committee (TWWHACC), whose role it was to 
report to and advise the Commonwealth Govemment in relation to management of the 
Tasmanian Wildemess Word Hertage Area. 


Parks and Wildlife Regulations 


The key pieces of legislation are supported by the following regulations: 


National Parks and Reserved Land Regulations 2009 


These regulate what land uses and activities are permitted within national parks and 
reserves. 
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Wildlife (General) Regulations 2010 


These control the general management and conservation of flora and fauna throughout 
Tasmania. 


Both sets of Regulations include wide-ranging rules and offences - such as canying of 
firearms, harming flora and fauna etc - with cormesponding enforcement provisions and 
penalties for infringements. The Regulations also make provision for permits and licences to 
enable certain controlled activities to take place. 


National parks rangers (as well as police officers) have powers to confiscate materals and 
apprehend and anest people who commit offences under these provisions. 


How are national parks and reserves managed? 


The Director of Parks and Wildlife is an important position, which camies responsibility for 
implementation of the National Parks & Reserves Management Act 2002 and for managing all 
public reserved land (unless another managing body is appointed by the Govemor). There 
have only been a handful of times when a different managing authonty has been appointed 
by the Govemor. For example, in 2009 Clarence City Council became the Managing 
Authority for Rosny Hill Nature Recreation Area. 


Day to day, on-ground management of parks and reserves is caried out by the Parks & 
Wildlife Service. 


The Director is not the managing authority for freehold reserves such as Private Sanctuanes 
and Private Nature Reserves, unless specifically appointed and with the landowners’ 
consent. 


The Parks and Wildlife Service also co-manages marine parks with the Marine Resources 
Branch of DPIPWE (# go to Chapter 9 for information). 


7.2 What activities are allowed within national parks and reserves? 


Activities and developments within the parks system are controlled through the following 
mechanisms: 


L Legislation 


The Nature Conservation Act 2002 and the National Parks & Reserves Management Act 2002 and 
the accompanying Regulations prohibit a range of general activities and impose controls on 
a range of other activities (see above). 


2. The Reserve classification system 


National parks and reserves are set aside for many different 
purposes, including species protection, recreation and landscape 
protection. 


The categones of Tasmania’s various conservation reserves have 
now been streamlined, largely based on the intemational IUCN 
model. 


Under this system, Tasmania has the following different types of reserveson public land. 


Reserve Type Enabling Legislation Responsible Agency 


=» National Park Nature Parks 
=» State Reserve Conservation and 

=» Nature Reserve Act Wildlife 
=» Game Reserve Service 


Reserve Type Enabling Legislation Responsible Agency 
=» Conservation Area Nature Parks 
=» Nature Recreation Area Conservation and 
=» Regional Reserve Act Wildlife 
= Historic Site Service 
= Public Reserve Crown LandsAct DPIPWE 
= Forest Reserve (*) Forestry Act Forestry Tasmania 


(*) Itisnot clear how curent govemment plans regarding the Tasmanian Forests Agreement Act 2013 will impact on 
the role and management respongbilities for forest reserves. 


In addition, there are two types of reserve categories for private land under the Nature 
Conservation Act 2002: 


=» Private Nature Reserves =» Private Sanctuanes 


Tasmania has over 600 established reserves, including 19 national parks, that are managed by 
the Parks and Wildlife Service. Each of the different categories of reserves offers a different 
level of protection and specifies management objectives and particular activities that are 
allowed (ornot allowed) to take place within that class of reserve. 


One area of specific contention in relation to activities in reserve areas is mining (# go 
to Chapter 11). Mineral exploration is explicitly included in the management objectives for 
reserves classed as Regional Reserves, Conservation Areas, Nature Recreation Areas, Public 
Reserves and Forest Reserves. Though mining is not explicitly prohibited within National Parks, 
it can only occur if it is consistent with the management objectives (which focus on natural 
heritage and landscape values) or any management plan for the area (see below). 
Although several management plans recognise the limited continuation of mining leases 
existing at the time of the park's creation (e.g. Douglas Apsley National Park), no 
management plans for national parks in Tasmania currently allow for mineral exploration to 
occur. The approval of both houses of parliament would be required to alter this position (see 
below). 


ee = | 


Under the National Parks & Reserves Management Act 2002 the Director of Parks & Wildlife may 
draw up a Management Plan for any reserve, in consultation with the Secretary of the 
Department administering the Nature Conservation Act 2002 (currently DPIPWE). 


The Regional Forest Agreement 1997 required that all public reserves have a Management 
Plan by December 2003. While this has been mostly met, management plans remain 
outstanding fora number of reserves. 


Management Plans are important to the public, because they set out the specific activities 
and developments that may or may not take place within each particular reserve, the 
responsible authority, management objectives and any licensing issues. The management 
plan also appliesto activities undertaken by the Parks and Wildlife Service itself. 


Management Plans are the main opportunity forthe public to have input into how their parks 
and reserveswill be managed. 


Draft Management Plans for public reserves must be released for public exhibition forat least 
30 days, and any person can make a representation about the proposed plan. All 
representations are forwarded to the Commission which will consider all the issues raised 
(and may hold public hearings). The Commission then must present a report to the Minister 
making recommendations about the management plan. The Minister will present the 
Management Plan (with or without amendments) to the Govemor for approval. 


Once a Management Plan is approved it will be reviewed in the timeframe set out in the 
plan - normally every 10 years. 
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You can inspect reserve management plans (both draft and approved ones) at National 
Parks offices, download them from the Parks and Wildlife website, or buy them from Service 
Tasmania centres. 


4. Business licences 


You must not operate a commercial business of any kind within parks and reserves without 
first obtaining a business licence from the Minister. This includes businesses which hire 
equipment, provide guided tours, sell food or undertake commercial filming or photography. 


~w> Go to the Parks and Wildlife website for more information about the requirements for 
business licences. 


7.3 Developments inside national parks 


How are development proposals assessed? 


Controversial past development proposals at Recherche Bay and Pumphouse Point, as well 
as the Three Capes Track, have highlighted the confusion regarding the interaction of 
national parks and reserve management systems with the standard development process. 


The approval process for development works on reserved lands (including National Parks) 
remains contentious and no statewide approach has been adopted. A Draft Planning 
Directive was prepared in 2003 to help guide assessment of development proposals in 
reserve areas, but the Directive wasnever finalised. 


In practice, any proposed development (other than small licensed business activities) in a 
national park or reserve will be subject to the standard planning process (# see Chapter 5). 
Planning decisions must not conflict with the management plan for the protected area, or 
the relevant planning scheme. 


For developments in the Word Herntage Wildemess Area, proposed developments will be 
subject to the impact assessment procedures in the TWWHA Management Plan (see below). 


How can! have a Say in national park developments? 


Development inside national parks and reserves such as infrastructure, roading and tourist 
accommodation tends to be controversial because of the potential to detract from the 
natural character of the park and threaten its ecological integrity. 


If you are concemed about how a park or reserve is managed or about proposed 
developments, it isadvisable to have a say aseany as you can: 


=» Goto the relevant local council office and see what the Planning Scheme provides for in 
the area. You have the nght to request amendment of a Planning Scheme if you have a 
legitimate concem over its content (subject to the review provisions outlined in Chapter 
4). 


= If a Management Plan is in the process of being developed for the reserve, the public 
must be invited to comment. Take this opportunity to have a say as there are few 
opportunities for public input once the plan isapproved. 


=» Ifa Management Plan has already been approved for the reserve, become familiar with 
it and help to ensure that it iscomplied with. 


~w> Go to the Parks and Wildlife website to see current management plans. 


@ Management Plans for reserves may allow use or development of the land other than in 
accordance with the provisions of the National Parks & Reserves Management Act 2002 - 
provided this departure is agreed to by both Houses of Parliament. 
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= The Minister can issue a licence or lease which allows buildings to be built on reserved 
lands for tourist accommodation and related facilities, provided such a development 
would be consistent with the management objectives for that land and “any applicable 
management plan”. If you believe that a building is not consistent with these documents, 
contact the Minister. 


=» Note that in the event a Management Plan would have to be altered in orderto enable 
a development to take place, this can only be done through the statutory review 
process. It isimportant to keep an eye out for public notices inviting public input. 


= Ifanapplication fora proposed development is made to the local council, the public will 
be given an opportunity to make representations and can appeal to the Tribunal against 
the Council's decision (@ see Chapter 5). 


How are wilderness features protected? 


Unlike some other jurisdictions, Tasmania has no specific ‘Wildemess Act’, nor any particular 
wildemess class of reserve. However, wildemess protection is a stated objective for the 
management of national parks and wildemess features are generally protected under the 
management plan fora particular park. 


How can | help enforce the law? 


If you suspect any infringement of parks or wildlife regulations (such as lighting of illegal fires, 
taking wildlife or camying firearms within a reserve area) you should immediately contact the 
nearest National Park station ora police officerin the area. 


7.4 World Heritage Areas 


How are Tasmania’s World Heritage Areas managed and protected? 


Because Australia is a signatory to intemational treaties in relation to world heritage, the 
Constitution gives the Commonwealth govemment control over World Heritage Areas. These 
powers are generally exercised through the Environment Protection and _ Biodiversity 
Conservation Act 1999, known as the EPBC Act (# go to Chapter 15 for information about this 
important national law). 


Under the EPBC Act, approval is required for any development or activity 
that could have a significant impact on the values of a word heritage > 
area. The federal Environment Minister can require comprehensive « 
impact assessments to be canied out before issuing an approval under 
the Act. 


For developments in the Tasmanian Wildemess Word Heritage Area, the 

impact assessment process for Major Projects set out in the Management Plan will need to 
be followed. An impact assessment must be camied out subject to advice from the National 
Parks and Wildlife Advisory Committee. The assessment report will then be released for public 
comment for at leat one month before the Minister decides whether to approve the 
proposed development. 


Developments outside the World Heritage area which may impact on the values of the area 
may still need to be assessed under the EPBC Act. Depending on the nature of the 
development, the Minister can follow the impact assessment procedures under EMPCA (a 
see Chapter 6), the State Policies and Projects Act 1993 (# see Chapter 5), or the EPBC Act (# 


see Chapter 15). 


The Federal Minister also has broad powers under the EPBC Act to revoke a development 
pemnit if the conditions are not met, or to seek an injunction if an unauthorised activity or 
proposed activity threatens the integrity of a World Heritage Area. 
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In practice, Tasmania’s two Word Heritage Areas (Westem Tasmania and Macquarie Island) 
are protected and managed on a day-to-day basis through reservation of those areas 


under Tasmania's National Parks and Reserves Management Act 2002 and by Management 
Plansand other arangements agreed to jointly by both federal and state ministers. 


Din June 2013, the Word Heritage Committee approved the extension of the Tasmanian 
Wildemess World Heritage Area to include an additional 170,000ha of native forest. The 
Commonwealth govemment has applied to remove 74,000ha of this area - the Word 
Heritage committee will consider this application in J une 2014. 


- More information about thisis available at the Department of Environment website. 


What can | do if | disagree with something happening in the World 
Heritage Area? 


It is very important for the public to report any threatening activities or developments to both 
the Federal and State agencies (the federal Department of Environment and the Tasmanian 
Parks and Wildlife Service). When you report an issue, make sure that you request that the 
matter be investigated and action taken to address the impacts. 


Under the EPBC Act, any ‘interested person' may be able to take legal action to prevent 
people, companies, a State or the Commonwealth from camying out unlawful activities 
within the Word Heritage Area (# go to Chapter 15 for more information). 


Case Study 


| 


In December 2000, Dr Carol Booth, a North Queensland conservationist, assisted 
by EDO Queensland, sought an injunction under the EPBC Act, to restrain a fruit 
farmer from killing large numbers of Spectacled Flying Foxes through the use of 
electrical grids. 


Expert evidence suggested that the flying foxes roost in the adjacent Wet Tropics 
Word Heritage Area. The farmer did not have approval under the EPBC Act for 
the action of killing flying foxes. 


In October 2001, Justice Branson in the Federal Court granted Dr Booth an 
injunction, having found that the killing of large numbers of Spectacled Flying 

Protection of |Foxes on the farm was likely to have a significant impact on the World Heritage 
World Heritage Values of the Wet Tropics World Heritage area. 


values The court explained that ‘significant impact’ in the EPBC Act meant an “impact 
that is important, notable or of consequence having regard to its context or 
intensity”. This definition allowed the Court to consider the use of electrical grids, 
not just in isolation, but as a cumulative impact added to other reasons for the 
overall mortality of the species. 


While the Court did give consideration to the financial detriment to the fruit 
farmer due to the injunction, it was noted that this factor was something that 
would rarely prevail over the protection of Word Heritage values. 


+» You can read the decision in Booth v Bosworth [2001] FCA 1453 on the Austlii 
website. 
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7.5 How are Tasmanian wetlands protected? 


Tasmania currently has numerous wetlands in 
various states of protection. Ten of them have 
been listed on the intemational Ramsar listing. 
Ramsar wetlands are recognised as a matter of 
national environmental significance under the 
EPBC Act's assessment and approval provisions. 


A person must not take an action that has, will 
have, or is likely to have, a significant impact on 
the ecological character of a Ramsar wetland, 
without approval from the Commonwealth 
Environment Minister. To obtain approval, the 
action must undergo a rigorous environmental 
assessment and approval process. 


Long Point wetland, East Coast Tasmania 


~> Go to the DPIPWE website for information about 
Tasmania's wetlands. 


a Go to Chapter 10 for information about Tasmania's water laws. 


a Go to Chapter 15 for information about the federal EPBC Act. 


7.6 Protecting Marine Areas 


Over the past decade, there has been a growing recognition of the need to provide for 
marine reserves, as well as reserves on land. Marine reserves can protect biodiversity 
(particulary threatened marine species) against the impacts of pollution, overfishing and 
other disturbances and can help make marine environments more resilient to the impacts of 
climate change, Marine reserves can increase fish populations both within the reserve and in 
adjacent areas, having flow-on benefits for the fishing industry. Marine reserves can also 
have tourism benefits (for example, protecting shipwrecks can create popular dive sites) and 
provide good areas for scientific research and education. 


In Tasmania, the Marine Protected Areas Strategy sets out the state’s objective to achieve a 
comprehensive, adequate and representative network of marine national parks. Despite this, 
only seven marine reserves have been declared to date, including Tinderbox, Ninepin Point, 
the Kent Group and Port Davey reservesand the water sunounding Macquane Island. 


a Go to Chapter 9 forinformation about protecting Marine Areas. 


7.7 Protecting heritage values 


Heritage values in Tasmania are primarily protected under State heritage laws, through 
development restrictions in Planning Schemes and, for those places of national significance, 
through Commonwealth laws (# Go to Chapter 12 for more information). 


Afteran amendment to the EPBC Act in 2004, the Australian Heritage Council was established 
to replace the Australian Heritage Commission. The Heritage Council is an independent 
expert advisory board, providing advice to the Federal govemment (including the 
Environment Minister) on heritage matters, such as appropriate management plans for listed 
places. The Australian Heritage Council also assesses places nominated for inclusion on the 
National Heritage List (see Tarkine case study below). 
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The National Heritage List 


Anyone can nominate a place to be included on the National Heritage List. The place must 
have outstanding natural, Indigenous or historic heritage value and will be assessed against 
particular criteria, such as its importance to Australia’s cultural history or its uncommon or 
endangered natural characteristic s. 


Nominations are initially reviewed by the Department of Environment to remove any 
considered to be vexatious (e.g nominations of areas that have already been assessed and 
rejected). All other nominations that comply with the requirements set out in the nominations 
forms are forwarded to the Australian Heritage Council for assessment. 


If you think a place should be included on the National Heritage List, a nomination kit is 
available from the Australian Heritage Council. 


Case Study 


The Tarkine, in Tasmania’s north-west, is famous for its rainforests and beaches, 
aswell asits important flora and Indigenous historical links. It houses Australia’s 
largest Gondwanan rainforest and the only known disease-free population of 
Tasmanian Devils. 


The Tarkine was first nominated to be included on the National Heritage List in 
2004. In 2009, then Environment Minister Peter Garrett ‘emergency listed’ the 
Tarkine as a National Heritage site. The emergency listing was made asa 
result of a proposal that sought to build a 134km road through the Tarkine’s 
old growth rainforest. 


In 2010, the Tarkine’s emergency listing lapsed and new Environment Minister, 
: Tony Burke, had to decide whether it should be listed permanently. However, 
National the Minister asked the Australian Heritage Council to engage in a more 
Heritage = thorough assessment of the area. 
Listing - the 
Tarkine = This assessment concluded amongst other things, that the Tarkine has 
outstanding heritage value to the nation as the single largest tract of cool 
temperate rainforest in Australia. The Hertage Council eventually 
recommended that the entire Tarkine rainforest be permanently placed on 
the National Heritage list. 


Despite this recommendation, the Minister announced in February 2013 that 
only a coastal section containing significant Aboriginal cultural heritage 
would be included on the National Heritage List. This area, which comprises 
less than 5% of the area recommended for inclusion, is known as the Westem 
Tasmania Aboriginal Cultural Landscape. 


Controversially, the Tarkine area is currently subject to a number of proposals 
for mining and forestry operations. 


7.8 How can private land be protected? 


There are four mechanismsto protect natural values on private land. 


1. Vegetation Clearance Controls 


Property owners generally need to obtain approval before large scale clearing of native 
vegetation. (# Go to Chapter 8). 


2. Environmental agreements / Part V Agreements 


When developments are being approved, property owners can be required to enter into 
binding agreements restncting their use of the land (# Go to Chapter 5) 
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3. Private reserves 


Landowners can choose to have their land declared asa reserve under the state’s reserve 
system (see above). 


4. Land covenants 
Landowners may enter into conservation covenantsto protect theirland. 


Conservation covenants are attached to land titles, and place legal restrictions on the 
holder of the title. Covenants are a good way to ensure that biodiversity on private land is 
protected. They provide binding protection for natural values on that land now and in the 
future. 


Under the Nature Conservation Act 2002 conservation covenants can include any provisions, 
including restrictive covenants (that prevent particular activities) and positive covenants 
(that require particular actions to be taken). The conditions of a covenant (including an 
associated Management Plan) are worked out jointly by the landowner and DPIPWE. 


The Private Land Conservation Program offers three covenanting programs: 


Conservation Covenants 


Landowners can voluntarily enter a Conservation Covenant to manage defined areas 
specifically for nature conservation. Under the Nature Conservation Act 2002, Conservation 
Covenants are legally binding and generally continue indefinitely (unless revoked or if the 
conservation covenant itself specifiesa time limit). Conservation Covenants are registered on 
the land title and will bind any future owner of the land. In general, covenanted land is not 
subject to land tax and landowners may be eligible for certain compensation payments if 
they enter into one. 


Land for Wildlife Scheme 


This Scheme is voluntary, free and non-binding. It helps to protect the habitats of threatened 
species on private land and recognises land owners who are taking positive steps in 
conservation and land management. Over 800 properties are curently registered as part of 
this Scheme. Typically, you must be willing to management land over 2 hectares in size in 
order to be eligible for this Scheme. 


Gardens for Wildlife 


The Gardens for Wildlife Scheme is also voluntary and non-binding. However, membership in 
the program comes at a small fee. The Scheme was instigated asa ‘sister program’ to the 
Land for Wildlife Scheme, and is for people who want to make their gardens frendly to local 
plants and wildlife. This program places no restriction on land size and any garden can 
contribute to the Scheme, of which there are currently 470 members. 


Can anyone covenant their land? 

Yes. Any landowners can volunteer to enter into conservation covenants, provided the land 
has conservation values that can be viable in the long term. 

Compulsory covenants 


In some situations, covenants can be imposed on landowners to protect threatened species 
and vegetation communities. 


Most importantly, if you apply fora Private Timber Reserve and your application is refused 
because of the natural values of your land, the Minister can order you to enter into a 
conservation covenant to protect those values. You will be paid compensation for any losses 
associated with the covenant (e.g. because you cannot camy out logging activities on the 
property - see Section 33 of the Nature Conservation Act). 
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How can covenants be enforced? 


Once a covenant is in place, a landholder can be prosecuted for not complying with the 
terms of the covenant (maximum fine $13,000). However DPIPWE prefers to avoid 
prosecutions by maintaining positive ongoing relationships with landowners. 


7.9 Protecting flora and fauna 


Thanks to continental drift, receding ice caps and the protection that Bass Strait gives, 
Tasmania ishome to a wonderful arnay of unique speciesof plantsand animals. 


Since European anival, the state has suffered a high rate of species and habitat loss from a 
variety of causes, including urban expansion, forestry, fishing, agric ulture and hunting. 


To date, known extinctions include one mammal, three bird species, eight invertebrates and 
32 plant species. Over 650 known Tasmanian plants and animal species are endangered, 
vulnerable or rare. Similarly, a significant proportion of habitats - wetlands, forest, lakes, 
heathlands - have been either totally obliterated or severely altered since European 
settlement. 


The rapid decline in viable populations of the Tasmanian Devil highlights the vulnerability of 
species, and the urgent need to implement more effective protections. 
Special laws to protect threatened species 


This rather dire situation has prompted the passage of ‘species protection’ laws in recent 
years. Consequently, three important processesnow govem biodiversity issues in Tasmania. 


Actof Parliament Whatit enables 


=» Declaration of protected areas 


x Entering into voluntary conservation covenants 


Nature Conservation Act 2002 ; ; ; ; 
=» Rules for taking protected species or introducing 
(2) National Parks and Reserves restricted species 
Management Act 2002 = Management plans for protected areas and 


species that have been declared under the 
Nature Conservation Act 2002. 


» Listing of threatened flora and fauna 


Threatened Species Protection Act Permits to ‘take’ threatened species 


(2) 1995 
=» A range of measures to manage species and 
habitats 
Fawcrenertboikctonand » Anassessment mechanism when a development 


is likely to impact on nationally listed flora or 
fauna, threatened vegetation communities, 
migratory speciesand significant wetlands. 


(3) Biodiversity Conservation Act 
1999(C ommonwealth) 
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The Parks and Wildlife Acts 


How do the Nature Conservation Act and the National Parks and Reserves Management Act 
operate? 


The Parks & Wildlife Service has general jurisdiction over flora and fauna management 
throughout the state (under the Wildlife (General) Regulations 2010). With some exceptions, this 
includes flora and fauna on public land, manne areas, private land and logging areas as 
well asnational parks and reserves. 


The Parks & Wildlife Service have responsibility for looking after dolphins, whales and seals, 
other sea creatures (fish and othernon-mammals) are managed under different Acts and by 
other agencies (# go to Chapter 9). 


What general protection exists? 


The legislation classifies fauna and flora species according to their survival needs - specially 
protected, protected and partly protected. There are a wide range of offences for taking, 
trading, exhibiting (such asin a wildlife park) orharming protected species without a permit. 


The National Parks and Reserves Management Act 2002 protects fauna and flora within National 
Parks and State Reserves. The management plan fora reserved area can make it an offence 
to disturb or interfere with any wildlife or plant in the reserve. 


Harvesting and hunting flora and fauna 


The Parks & Wildlife Service manages the harvesting of non-threatened native fauna (such as 
wallabies) through the issuing of licences and declaration of open and closed hunting 
seasons (forspecies such asducksand shearwaters). 


The Wildlife Regulations set out the rules fortaking partly protected fauna, including licensing 
requirements. For instance, duck hunters are required to produce a duck ID certificate, 
showing knowledge of different duck species, before they can obtain a licence. 


Who controls exports of native flora and fauna? 


Where native species are harvested for overseas export (such as possum skins, sshagnum 
moss, shearwaters and tree fems), the Commonwealth govemment exercises additional 
legal controls (# see Chapter 4). 


Aboriginal rights to take wildlife 


Special provision has been made in the Nature Conservation Act 2002 for people of Aboriginal 
descent. Aboriginal people are able to undertake cultural activities (including hunting and 
fishing for personal use), provided the Minister is satisfied that the activities do not have a 
detrimental effect on species protection (# see section 73). 


Offences 


Tasmania's wildlife protection laws make it an offence to ham any protected native flora or 

fauna unless: 

=» you have a permit from the Parks & Wildlife Service (and comply with the pemnnit 
conditions!) 

=» an'‘openseason' hasbeen declared on the species 

= youare operating undera certified forest practices plan 

=» the species was harmed as anunavoidable consequence of performing an activity 
authorised by an Act of Parliament (roading, commercial logging) 

=» you hamed a threatened species by accident or by reason of an honest and 
reasonable mistake 

=» in cases where an interim protection order has been declared, you have the written 
authontty of the Minister 
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Threatened Species Protection Act 


How does it operate? — 

iFe'S Too SWORT 
This Act sets out special protection measures for bil (se 
native animals and plants that are considered 
to be ‘threatened’. Breaches of the Act can 
result in much higher penalties than a breach of 
the Wildlife Regulations described above. 


= CRITICAL 
: HaGiTaT 
> 


Species declared as threatened (including 
marine mammals and fish as well as terrestrial 
flora and flora) are listed in the schedules of the 
Act according to the nature of their threatened 
status. 


=» Endangered: extinct orin danger of extinction (Schedule 3) 
=s Vulnerable: likely to become endangered (Schedule 4) 
=» Rare:a small population that isnot immediately vulnerable but is still at risk (Schedule 5) 


By way of example, the forty spotted pardalote is listed as ‘endangered’, whilst the giant 
freshwater crayfish is listed as‘vulnerable’. 


Species may be upgraded, or downgraded, if conditions affecting their survival change. For 
example, in May 2008 the status of the Tasmanian Devil was upgraded from “vulnerable” to 
“endangered”, in recognition of the significant threat posed by the Devil Facial Tumour 
Disease. 

Who administers the Threatened Species Act? 


The Secretary of the Department of Primary Industries, Parks, Water and Environment is 
responsible for ensuring that the Act is implemented, though a number of key decisions are 
ultimately at the discretion of the Minister. 

How is a threatened species listed? 


A species is listed by the Minister, after receiving a recommendation from the Scientific 
Advisory Committee (SAC). The SAC is an advisory body established under the Act and is 
made up of 7 members with special knowledge and experence in flora and fauna ecology. 


The advisory committee hasa key role in recommending to the Minister: 

=» whethera speciesshould be listed (or not listed), and underwhat category 

= the statusof habitats and their protection needs 

=» threatening processes, and action that is needed to minimise their impacts on species 
and habitats (including development of threat abatement plansand recovery plans) 

Who can nominate a species as being threatened? 


There are two avenues for listing or delisting species under the Act: 


1 Under Section 13: 


The Scientific Advisory Committee may of its own motion, or in response to a regular review 
process, make a recommendation to the Minister that a species be included in, or removed 
from, the threatened species list. The Minister can then make an order including the species, 
removing the species oramending the listing for the species. 
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Notice is given to the public of the Minister's order and any person can appeal to the 
Tribunal to challenge the decision (# go to Chapters 4 and 14 for information about the 
appeal process). 


2. Under section 16: 


Any person may nominate flora or fauna which they consider should be added to (or 
removed from) the threatened species lists. 


The SAC has a duty to advertise the nomination and consider all public comment made 
within specified time limits. If a nominated species is rejected, the SAC must notify the Minister 
and give reasons for the rejection. 


The Minister may then decide about the listing and must publish his/her decision. There is no 
appeal to the Tribunal from this decision, but you may be able to challenge the decision 
under the Judicial Review Act 2000. 


~w> For more detailed information on the process for listing or delisting species, visit the 
DPIPWE website. 


- A Case Study - 


In 1999 the Tasmanian Conservation Trust initiated the first 
ever appeal underthe Threatened Species Act. The appeal 
‘The Forest Snail Case involved a decision by the Minister to remove the north-east 
forest snail (Anoglypta launcestonensis) from the threatened 
species list (it had been listed as vulnerable). 


The Tribunal took scientific evidence from people 
representing both sides of the argument and eventually 
handed down a decision to uphold the Minister's decision. 
The snail was de-listed. 


This case illustrates how the appeal system is open to any 
person - whether it be to try to get greater or lesser 
protection for any particular species. 


Where can | find out if a particular species is listed as threatened? 
You can obtain the listings from: 
es DPIPWE » Parks & Wildlife offices 


» Threatened Species Protection Act 1995 =» Department of Environment 


How does the Act protect species? 

In five principal ways: 

= Preparing a statewide strategy for the conservation of threatened species in Tasmania, 
the Threatened Species Strategy 

= Preparing listing statementsand implementing species recovery plans and threat 
abatement plans for particular species 

= Implementing land management plans (including soecial agreements with landowners 
and public bodies such as Forestry Tasmania) 


O Please note, these plansare rarely entered into. 
=» Declaring interim protection orders 


= Declaring critical habitats (listed habitats are protected in much the same ways that 
individual species) 
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Various procedures and time limits are set out in the Act for these actions. There are 
opportunities for public comment in relation to decisions to list species, developing recovery 
and management plans and declaring critical habitats. Landowners and others who are 
financially affected by decisions may be able to apply to the Minister for financial 
compensation. 


The Threatened Species Protection Act 1995 provides a range of tools to protect the State’s 
speciesand habitats. Despite this, the Act suffers from a few key deficiencies: 


=» Offencesare limited to taking particularspecies, ratherthan affecting their habitat (other 
than critical habitat) 


=» Offencesare only established if a person “knowingly” takesa species, so it is necessary to 
prove that a landowner knew, or ought to have known, that a particular species was 
present on the land, and wasthreatened 


=» Land agreementsare entirely voluntary, even where critical habitat has been identified 


=» Poorimplementation and underresourcing has meant that, at the time of writing, many 
listing statements remain outstanding, no prosecutions have been commenced, no 
interim protection orders or critical habitats have been declared and no land 
agreements have been entered into. 


In March 2009, the Tasmanian Auditor-General completed a report on the Management of 
Threatened Species, which highlighted these, and other, deficiencies and recommended 
actions to improve the protections offered by the legislation. For example, the audit found 
that, while threatened species recovery plans were implemented, the effectiveness of the 
recovery plans was rarely assessed. It was recommended that an assessment of the high- 
priority recovery plansbe undertaken. 


DPIPWE has been working to address these issues and a follow up report in June 2012 
indicated that approximately half of the recommendationshad been implemented. 


~w> You can find the original assessment and progress report on the AuditorGeneral’s 
website. 


How does the Act affect what people can do? 


Ifa speciesis listed asthreatened then it is prohibited to ‘take’ it without a special permit (see 
section 51 of the Threatened Species Protection Act 1995). 


To ‘take’ is defined in the Act asto: “kill, injure, catch, damage, destroy or collect” and may 
also include the destruction of habitat. 


A person orcormoration can apply to the Secretary of DPIPWE fora permit under the Act to 
take a threatened speciesorto take an action that is likely to result in harm. 


It is also an offence to take orham a species or habitat if an interim protection order has 
been declared for that particular species or habitat. The maximum penalty is $13,000. 
However, a permit may be issued to a landholder to undertake an activity on land that is 
subject to a protection order. 


A person who takes a species without a permit or who contravenes an interim protection 
order is liable to prosecution under sections 36 and 51. 
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7.10 The EPBC Act 


The Environment Protection and Biodiversity Conservation Act 1999, Australia's primary national 
law in relation to environmental issues, isdescribed in more detail in Chapter 15. 


How does it operate? 


The Federal govemment has intemational obligations to protect Australia’s threatened 
biodiversity. The EPBC Act provides some legal avenues to protect species and ecological 
communities that are nationally (or intemationally) threatened. These provisions operate in 
parallel with Tasmanian state laws, described above, and have many similar features. 


How are threatened species protected under the EPBC Act? 


Similar to the Tasmanian threatened species legislation, the EPBC Act lists species under 
various categories - ‘extinct’, ‘extinct in the wild’, ‘critically endangered’, ‘endangered’, 
‘vulnerable’ and ‘conservation dependent’. 


An entire ecological community can be listed, as can a ‘critical habitat’ or a ‘key 
threatening process. Any person can nominate a threatened species, ecological 
community ora ‘key threatening process for listing. 


The federal Environment Minister makes the final decisions on listings after considenng advice 
from a Federal Scientific Committee. 


What protection does EPBC listing offer? 


Once a species or ecological community is listed, the EPBC Act offers the following 
protections: 


=» requiring the assessment and approval of proposals that are likely have a significant 
impact upon a threatened species, an ecological community ora migratory species 


= requiring pemnits for actions in a Commonwealth area that involve the killing, injuring or 
taking ofa listed threatened species, or ecological community 


=» recovery plans, threat abatement plans and wildlife conservation plans can be 
developed and implemented for the species. Activities that are inconsistent with these 
plans should not be approved. 


Heavy penalties (up to $660,000 for an individual or $6.6 million for a company) may be 
imposed on a person who takes an action anywhere in Australia which is likely to have a 
significant impact on a nationally listed species or ecological community without an 
exemption orapproval. 


CASE STUDY: Lamattina 


In 2004, a South Australian farmer, Mr Lamattina, cleared 170 Eucalyptus trees which 
contained nesting hollows for the endangered South-Eastem Red-Tailed Black Cockatoo. The 
Federal Environment Minister considered the clearing to have had a significant impact on 
the threatened species, making it an offence to clear the trees without a permit under the 
EPBC Act. 


The farmer admitted to clearing the trees and agreed with the Minister to pay a financial 
penalty of $110,000. However, when this agreement was put forward to the Federal Court in 
2009, the Court imposed a heavier fine. 


The Court stated that: 


”... In my view the penalty proposed by the joint submissions is not within the permissible range. The 
contravention was not within the least serious category of contraventions. The deliberate nature of the 
conduct, the indifference to its potential consequences, and its significance in relation to the 
endangered species, and the need for the Court to fix a penalty which will operate as a deterrent to 
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those who might otherwise be minded to clear native vegetation contrary to s 18(3) of the EPBC Act 
all point to a penalty significantly greater than that suggested, even taking into account all the matters 
which weigh in the first respondent’s favour to fix a low pecuniary penalty. In my judgment, the 
appropriate pecuniary penalty is $220,000. ...” 


This decision demonstrates the seriousness with which contraventions of the EPBC Act are 
taken. Significant fines can be imposed on any person or company who fails to comply and 
causes ham to threatened species or vegetation communities. 


~~ For more details about this case, go to EnvLaw. 


Environmental Impact Assessments 


Any activity (such asnew developments or an expansion of an existing development) which 
is likely to have a ‘significant’ impact on a nationally threatened species or ecological 
community must be referred to the federal Environment Minister. 


If you are concemed about any development, you should make sure that the developerhas 
made a referral under the EPBC Act. If not, you can bring the development to the attention 
of the Environment Minister and request that it be ‘called in’. 


Once a development or activity has been refered to the Minister, s/he must then decide 
whether it is likely to have a significant impact and, if so, what level of environmental impact 
assessment is required. The public are given an opportunity to comment on these matters 
before the Minister makesa decision. 


a Go to Chapter 15 for more information about this process 


Export of protected wildlife 


=» Part 13A of the EPBC Act sets out rules for the export and import of listed species. 
Sig nificant penalties can be imposed for exporting or importing regulated species without 
a pemmit, orin breach of the pemit conditions. 


= Itisalso an offence to kill, injure, take ortrade a cetacean (whale, dolphin or porpoise) in 
the Australian Whale Sanctuary. The Australian Whale Sanctuary extends to the boundary 
of Australia’s exclusive economic zone, which is up to 200 nautical miles from the coast of 
Australia. It does not generally include coastal waters up to the three nautical mile limit. 


What action should | take under national laws? 


= ‘The first thing to do is to contact the Department of Environment to find out whether the 
EPBC Act applies to the activity that you are concemed with. 


= Ifthe EPBC Act applies, report yourconcems promptly by writing to the Compliance and 
Enforcement Unit and request that they investigate the issue. 


=» Make submissions to the Environment Minister in relation to any development which may 
have a significant impact on threatened species. 


=» Insome circumstances, you may be able to challenge an approval in the Federal Court 
or seek an injunction to stop an unauthorised activity that will have a significant impact 
on threatened species. 


« Go to Chapter 15 for more information about federal lawsand how to take action. 
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7.11 Animal Welfare 


Any person who keeps animals, owns animals or looks after animals (whether pets, livestock 
or animals used for entertainment) hasan obligation to protect their welfare. Public concem 
regarding animal welfare, particulary in relation to battery hens and livestock transport, has 
increased in recent years. 


The principal piece legislation dealing with this issue in Tasmania is the Animal Welfare Act 
1993 (the AWA). The Act makes it an offence to do anything reasonably likely to result in 
unreasonable or unjustifiable pain or suffering to an animal in yourcare. 


The Act is administered by the Department of Primary Industries, Parks, Water and 
Environment (DPIPWE). 


@ The Animal Welfare Act 1993 is currently under review. 


Who is responsible for an animal's welfare? 

Underthe AWA, a person istaken to have the “care orcharge” of an animal if the person: 
= isthe ownerof the animal; 

=» hascontrol, possession or custody of the animal; 


= operates or manages premises where the animal is held for commercial purposes (for 
example, a kennel or pet shop); or 


= isthe owner, operatorormanagerof the land where the animal is being agisted (unlessa 
different agreement has been reached in wnting); or 


=» iSa Share famer, or 
= iSa responsible officerof a company that ownsthe animal. 


In some circumstances, an employer will be held responsible foran employee's cruelty if it is 
shown that the employee wasacting on the employer's instructions (see s.48A). 


© Where this section refers to the ‘owner of an animal, it includes any person who hascare 
orcharge of the animal. 


What constitutes animal cruelty? 


It isan offence unders.8&(1) of the AWA to “do any act, oromit to do any duty, which causes 
or is likely to cause unreasonable and unjustifiable pain or suffering to an animal.” Harsher 
penalties apply for “aggravated cruelty”, where the cruelty results in the death or serious 
disablement of the animal (see s.9). 


The AWA also outlinesa number of general care requirements, including: 


=» not wounding, mutilating, torturing, overworking, abusing, tormenting or tenifying an 
animal (s.8(2)(a)) 


=» not ovenoading or overcrowding animals (s.8(2)(b)). Please note, the Animal Welfare 
Regulations 2008 set out minimum space requirements for keeping caged chickens. 


=» not transporting an animal in a way that causes unreasonable and unjustifiable pain or 
suffering (s.8(2) ©) 


= ensuring a work animal is fit for the work (including farm work or providing ridesto children 
(s.8(2)(d)) 


=» providing “appropnate and sufficient” food, drink, shelter and exercise to any animal 
unable to provide for itself (s.8(2)(e)). This means owners must provide sufficient food and 
drink to maintain the animal in reasonable body condition, allow the animal to grow and 
reproduce and to remain hydrated. Shelter provided foran animal must be sufficient to 
protect the animal from bad weather 
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=» not abandoning an animal usually kept asa domestic pet (s.8(2)(f)). You are taken to 
abandon an animal if you leave it without ensuring that another person will immediately 
take overcare of the animal. 


=» ensuring a sickorinjured animal is provided with appropnate treatment (s.8(2)(g)) 


=» not using electric shocks, spurs or similar sharpened appliances on an animal (s.8(2)(i) 
and (j)) 


=» not administering animal toxic substances except for medical or research purposes, 
putting an animal down humanely, controlling a List A disease (for example, foot and 
mouth disease - see the Animal Health Act 1995) or controlling a pest animal with an 
approved poison (such ascontrolling wallabies with 1080 - see Chapter 10). 


® The Minister maintains a ‘Pest Register that identifies pest species and the substances 
which can be used to control them. 


~~ You can download a copy of the Pest Register from the DPIPWE website. 


DPIPWE also maintains a number of Animal Welfare Standards and Guidelines regarding actions 
(or inactions) likely to constitute ‘cruelty’. Standards outline minimum acceptable practices 
thatmust be complied with, while guidelines outline industry practices that should be 
complied with. The Animal Welfare Regulations 2008 adopt the National Consultative Committee 
of Animal Welfare Standards for the Care and Treatment of Rodeo Livestock. 


Guidelines curently exist in relation to the treatment of sheep, cattle, deer, goats, pigs, 
poultry, horses, emus, mutton birds and animals in saleyards, as well as management 
guidelines in relation to the following activities: 


» Land Transport of Livestock 

» ‘Transport of Livestock across Bass Strait 

=» ‘Trade and Transport of Calves 

» Field shooting of Brush-ta il Possums 

» Capture, Handling and Transport of Brush-tail Possums 
s Wallaby Hunting 

» Duck Hunting 


» Hunting of Wild Fallow Deer 
a Intensive Husbandry of Rabbits 


The guidelines are not curently mandatory. You can download a copy of these guidelines 
from the DPIPWE website. 


The Dairy Animal Health and Welfare Action Group has also produced a Guide to Tasmanian 
Dairy Cattle Welfare to assist dairy farmers. 


Exemptions 


The anti-cruelty provisions under the AWA do not generally apply to hunting activities, 
recreational or commercial fishing and angling, provided these activities are done in “a 
usual and reasonable manner’ and without causing excess suffering (see s.4). 


When mandatory codes of practice are adopted, exemptions may apply for activities 
camied out in accordance with those codes. 
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Animals in Agriculture 


Animals used for food production are often treated the most cruelly. Following public 
pressure, in 2012 the State Govemment allocated $2.5 million towards improving animal 
welfare. This plan included phasing out battery (caged) hen farming and the use of sow stalls 
in piggeries, which would make Tasmania the first state in Australia to introduce such 
regulations. 


A cap hasbeen placed on the number of battery hen farms in Tasmania, and the industry is 
being encouraged to move away from battery operations. No timeframe has been 
confirmed fora complete ban. 


The Govemment’s initial commitment to ban sow stalls by 2017 was brought forward and 
they recently announced plans to phase out stalls by mid-2013. However, the proposed 
regulations to implement the ban define “sow stall-free” to allow use of cages for 10 days 
rather than banning them outnght. Animal welfare groups have criticised the regulations for 
being impossible to enforce. 


Baiting, fighting and trapping 


The AWA contains a number of offence provisions in relation to using animals as bait or 
breeding animals for fighting or hunting purposes (for example, using a live rabbit to induce 
greyhoundsto race). Offences include: 


» Using an animalto fight, bait, wony, kill or injure another animal; 
=» Releasing an animal from captivity forthe purpose of being killed, woried or injured; 


=» Promoting activities in which captive animals are released forthe pumose of being killed, 
womied or injured; 


=» Managing premises where animals fight, bait or injure other animals; 


=» Supplying animals for the purmoses of training another animal (if the animal is likely to 
suffer) (s.10). 


The Act also makes it an offence to trap animals using a leghold trap, glueboard trap or 
snare (unless you have an exemption from the Minister or a permit to use a mist net ora 
gillnet). This offence provision doesnot apply to boxtraps, cage trapsand mousetraps(s.12). 


Rodeos, circuses and zoos 


Any person organising a rodeo in Tasmania must ensure the event is conducted in 
accordance with the national Rodeo Standards. Significantly, a veterinary surgeon must be 
present at any rodeo event and it isan offence to ride sheep, calves or goats (ss.11A-11C). 


Killing animals 


Any slaughtering of animals must be done in accordance with the Meat Hygiene Act 
1985 and relevant Australian Standards for the Slaughter of animals (AS 4696-2002) and 
poultry (AS 2265-2001). Those documents include requirements for the humane treatment of 
animals priorto slaughter. 


It is an offence to kill protected native wildlife, unless subject to a licence issued under 
the Wildlife (General) Regulations 2010 (# see Chapter7 above). 
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Scientific research 


Animal research may only be canied out at licensed facilities and in accordance with the 
NHMRC Code of Practice on the Care and Use of Animals for Scientific Purposes. 


Reporting animal cruelty 


The AWA isenforced by officers appointed under the Act, including RSPCA inspectors, police 
officersand authorised officers within the Department. 


In practice, if you have a concem about animal welfare issues, you should first contact the 
RSPCA. However, if the RSPCA inspector is not available, you can contact the police. Police 
officers are often not aware that they have powers in relation to animal cruelty, so you may 
need to refer them to the definition of ‘officer under the Animal Welfare Act 1993. If the 
matter relates to farm animals, you should also contact the Animal Health and Welfare 
Branch within DPIPWE. 


Officers have powers to enter premises to investigate a complaint, take photographs or 
video footage, confiscate animals or order medical treatment for an animal or examination 
by a vet. Officers can issue infringement notices (on-the-spot fines) if they are satisfied thata 
breach of the Act is being committed. 


Offenders can also be prosecuted for offences. Penalties for cruelty offences include fines of 
up to $65,000 for a company and $13,000 or 12 months in prison for individuals. For 
aggravated cruelty offences, the penalties are up to $130,000 fora company and $26,000 or 
18 months in prison for an individual. 


What if no action is taken? 


There are curently no civil enforcement proceedings allowing third parties to take action 

against offenders themselves. If you are not satisfied with the response by the RSPCA, DPIPWE 

orthe police to yourcomplaint, you can: 

= Write to the head office of the RSPCA; 

=» Make a complaint to the Ombudsman regarding the RSPCA’s or DPIPWE’s failure to 
investigate your complaint (see Using the Ombudsman). 

= Make a complaint under the Police Service Act 2003. 


The animal protection group, Against Animal Cruelty Tasmania, is also interested to hear 
about failures by the authoritiesto act on complaints of animal cruelty. 
Cat Management 


The Cat Management Act 2009 was introduced in 2009 to try and manage cat populations 
more effectively. The legislation (and the supporting Cat Management Regulations 2012) 
appliesto anyone that owns, breeds orcontrolscats in Tasmania. 


The Cat Management Act 2009 aims to control domestic cat populations and encourage 
more responsible pet ownership. The Act also seeks to control the feral cat population 
(estimated to be ashigh as 150,000). 

The Act provides: 

=» Youcannot breed catsunless you are a registered breeder (s.29); 


=» Catscannot be sold unless they are over 8 weeks old, desexed and microchipped (s.12 
and s.14)Farmers with livestock may “trap, seize orhumanely destroy” feral cats that stray 
onto their land, provided there are no residences within 1km of the land (s.17) 


= A Council may declare certain areas to be ‘cat management areas, and prescribe 
measures to be canied out in orderto control domestic and feral cat populations (s.20). 


~w> Find out more about cat management in Tasmania on the DPIPWE website. 
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7.12 Vegetation clearance controls 


Land clearance for farming, forestry and bushland urban and fringe 
developments continues to be a key driver for loss of species, 
including animals, birds, insects and plants. 


ar see Tasmanian State of the Environment Report 2009. 


In 2001, land clearance was recognised as a threatening process 
underthe EPBC Act (# see Chapter 15). 


Given the impacts of vegetation clearance, it is important to 
understand the rulescontrolling land clearing activities. 


The Planning Scheme for your area may regulate land clearing - check whether a permit 
is required. Many Schemes do not prohibit or regulate land clearing in rural residential or 
residential zones, even if some blocks’ adjoin’ native bush land. 
(ae Go to Chapter 8 for more information about the regulation of vegetation clearance). 


You should also check to see whether the Planning Scheme includesa ‘protected trees’ 
register. 


If you wish to clear more than 1,000 tonne or one hectare of trees, or any area of 
threatened native vegetation, you must generally apply to the Forest Practices Authority 
for certification of a Forest Practices Plan under the Forest Practices Act. 


® Changes to the Forest Practices Regulations in 2009 exempted clearing associated 
with buildings or associated development from the requirement to obtain a Forest 
Practices Plan. Therefore, Councils are now responsible for regulating vegetation clearing 
associated with these activities in future, even for threatened vegetation oron vulnerable 
land. 


A Forest Practices Plan cannot be issued for the ‘clearance and conversion’ of a 
threatened native vegetation community (listed under Schedule 3A of the Nature 
Conservation Act 2002) unless 


o there are exceptional circumstances; and 


o the clearing and conversion will have an “overall environmental benefit” or will 
not detract from conservation of the vegetation community or conservation 
values in the vicinity of the vegetation community. 


If land contains critical habitat for threatened species (listed under the Threatened Species 
Protection Act 1995), any activities on the land (including clearing) must be consistent with 
a land management plan forthe area. 


Under the Nature Conservation Act 2002 you may enter into a conservation covenant to 
protect a habitat or threatened vegetation community under a management plan 
(sections 33-47). There may be financial and technical assistance offered to support your 
covenant. Some councils also offer a rebate on rates if you enter into a conservation 
covenant. 


7.13 How are species protected when new developments are proposed? 


Unlike other junsdictions, in Tasmania there are no provisions for special Species Impact 
Statements to be canied out. 


However, developers must not knowingly affect a listed threatened species without a permit. 
Before a planning pemmit is issued under the Land Use Planning and Approvals Act 1993, the 
developer and planning authority must take into account activities that may threaten critical 
habitats or significantly affect a threatened species, population or ecological community. It 
is important to note that where there isa conflict between an interim protection order and a 
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planning scheme, the interim protection order overrides the planning scheme (see section 39 
of the Land Use Planning and Approvals Act 1993). 


® even if a planning authority approves a development, a pemmit is still required under 
the Threatened Species Protection Act 1995 if the development will result in the ‘taking’ of listed 
threatened species. However, a person camying out authorised forestry activities or dam 
works can ‘take’ listed threatened species without a permit under the Threatened Species 
Protection Act 1995. 


Some planning schemes also require an assessment of the impact of a development on flora 
and fauna, even if the species is not listed as threatened. Where Environmental Impact 
Assessments are required to be undertaken, these generally need to include impacts on 
threatened species and mitigation measures to manage the impacts (# go to Chapter 5 for 
more information). 


If you have made a representation in relation a proposed development, you can challenge 
a decision to approve the development (including the permit conditions) by appealing to 


the Resource Management and Planning Appeal Tribunal (# go to Chapters 5 and 14 for 
information about the appeal process). 


7.14 How are threatened species protected in logging areas? 


Threatened native vegetation communities (including forests, grasslands and wetlands) that 
are listed under Schedule 3A of the Nature Conservation Act 2002 are now subject to 
protections against “clearance and conversion” under the Forest Practices Act 1985. 


As mentioned above, a person camying out forestry activities under a forest practices plan 
can ‘take’ listed threatened species (flora or fauna) without a separate permit under 
the Threatened Species Protection Act 1995. 


o« Go to Chapter 8 fora summary of how threatened species are protected under forestry 
legislation. 


7.15 How can | take action to protect native wildlife? 


= If you find any injured native wildlife, you should contact Bonorong Wildlife Sanctuary. 
Bonorong have a network of volunteer wildlife carers who have been trained to assist in 
these situations. 


= It is worth reviewing information about the species and any relevant Recovery Plans to 
understand the threats and to see what measures are being taken to protect the species 
~w> All State and Federal Recovery Plans are available on the DPIPWE website. You can 
also ask to inspect the plans at the main offices of Parks and Wildlife. 


=» You can recommend to the Scientific Advisory Committee that a particular species be 
listed as threatened (to do this, complete the required form). The SAC is required to assess 
requests on an urgent basis if necessary. 


=» Under the Threatened Species Protection Act 1995the general public does not have 
standing to enforce the Act’s provisions. If you think someone is committing an offence 
against the Threatened Species Protection Act 1995, Nature Conservation Act 2002 or 
the National Parks and Reserves Management Act 2002, you should inform the Parks and 
Wildlife Service and ask them to investigate. 


It may also be important to find out if the offending person has a permit or approval to 
undertake their activity, and the conditions that apply to their permit. 


«@ Go to Chapter 13 for advice about how to take action to ensure that provisions of 
these Actsare propeny enforced by the relevant authorities. 
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= If a species is threatened by a proposed development, you have the opportunity to 
make submissions to the local council opposing the development, or arguing for stricter 
management controls over the proposal (# go to Chapter 5 forinformation). 


=» Take photos or videos of any activity (without trespassing) so that you have evidence of 
what ishappening (# go to Chapter 13 foradvice about taking action). 


The law alone cannot protect threatened species - it is important that the community is 
educated more broadly about the need to protect species and actions they can take to 
assist with this. You can become active in education and protection campaigns conducted 
by groupssuch asthe Threatened Species Network or Landcare. 


® strict time limits apply to prosecutions, so it is important to act quickly in reporting any 
activity that you believe may be an offence. You can get some legal advice from 
the Environmental Defenders Office to help understand the appropriate action to take. 


7.16 Protecting coastal areas 


Coasts are temendously important to most 
Austalians. They provide aée=range of 
opportunities for recreation, they have 
immense cultural significance, they are very 
important to our quality of life, they are cental 
to much economic activity and they contain 
very diverse and important habitats for both 
manine and land-based species. 


Despite their importance, Tasmania's coastal areas continue to be managed haphazardly 
and remain under great pressure from residential, toursm and other developments. 


This has resulted in nbbon developments, subdivision occuning in sensitive coastal areas and 
a loss of character in coastal towns. Insensitive coastal development also continues to 
contribute to fragmentation and damage to ecological communities and numerous other 
environmental and social problems. 


How are our coastal areas managed and protected? 


A wide variety of activities occ urs within the coastal zone - everything from agriculture, fishing 
and recreation to sewage treatment and outfalls. The coastal zone is also affected by 
activities inland, such as farming, forestry and industry. 


Adding to this complexity, a large number of authorities are responsible for managing 
coastal areas - local councils, national park managers, environmental authorities and 
fishenes agencies (the level of integration and co-operation between the various bodies 
varies, depending on location and management needs). 


The State Coastal Policy 1996 was developed in recognition of the need fora more integrated 
coastal management system to protect our coastal resources. 


Where do | find out about coastal zoning? 


Land use zoning in coastal areas is contained in local council Planning Schemes. Different 
zones apply in the coastal zone, including coastal reserve, coastal protection zone or public 
open space. 


To find out the zoning for any area of coast, contact the relevant Council or the Tasmanian 
Planning Commission. They have copies of the relevant Planning Schemes and will be able to 
assist you. Councils usually also have planning schemes available to download from their 
websites. 
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Also, you can check the Land Information System of Tasmania (LIST) to see the land use zone 
layers On various maps. 


@ Zoning may also apply to some marine areas, forexample when an area isset aside asa 
marine reserve or for marine farming. 


The Coastal Policy 


In 1996, theState Coastal Policywas 
developed in an attempt to address concems 
about lack of consistent management 
approaches in coastal areas. The policy is part 
of Tasmania’s Resource Management and 
Planning System - built around principles of 
sustainable development 


a Go to Chapter 4 for details about this system. 


The Coastal Policy contains provisions that must be implemented through coastal 
management plans and local govemment Planning Schemes. However, the Coastal Policy 
has been contentious since its introduction, and has been the subject of much litigation in 
relation to development applicationsin coastal areas. 


The Coastal Policy isnow extremely outdated and urgently needsto be replaced bya policy 
that takes into account national and intemational environmental law best practice and 
principles. Given that Tasmania has 4,800km of coastline, an updated, more comprehensive 
and contemporary Policy needsto be implemented in order to protect coastal values. 


Oa few years ago, the govemment proposed a draft State Coastal Policy 2008 to replace 
the existing Policy. However, after careful review, in May 2011, the Tasmanian Planning 
Commission rejected the draft The Planning Commission found that the draft Policy was 
largely ineffective, especially in dealing with curent problems such as climate change. The 
draft Policy also failed to take into account established environmental principles such as the 
Precautionary Principle (# see Chapter 15 for more information about the Precautionary 
Principle). 

The Premier accepted the Commission’s ecommendations and did not adopt the proposed 
Policy. Asa result, the State Coastal Policy 1996 remains in force. 


The Tasmanian Govemment has established an Interdepartmental Committee to oversee 
the development of a new “Coastal Protection and Planning Framework”. The first phase of 
that project, a draft Coastal Policy Statement, was released for public comment in J uly 2013. 
The second phase, an Implementation Plan outlining how the policy statement will be given 
effect, has yet to be released. 


Whatis the ‘Coastal Zone’? 


Defining the Coastal Zone is vital to good management, since it needsto extend not only to 
coastal habitats, but also far enough inland to embrace all those human activities that have 
significant impactson the amenity and environment of the coast. 


Following lengthy legal proceedings, the State Coastal Policy Validation Act 2003 settled on this 
definition of the coastal zone: 


State waters and all land to a distance of one kilomete inland from the high-water mark. 
“State waters” are defined in the Living Marine Resources Management Act 1995 as: 


Waters adjacent to the State out to the outer limit of our tenitonial sea and inward to include any 
marine ortidal waters and any land which is swept by those waters to the highest landward extent. 


The definition of “State Waters” specifically excludes inland waters under the Inland Fisheries 
Act, such as Rushy Lagoon and Pittwater. 
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The definition based on distance provides greater certainty for planners and landowners. 
However, the arbitrary exclusion of anything outside the 1km zone can potentially exclude 
areas which influence coastal values, such as extensive inland dune fields and activities 
higherin the catchment that ultimately impact on water quality in coastal areas. 


Management of Coastal Hazards 


As result of varying factors such as time, extreme weather and climate change, Tasmania’s 
coast line is continually changing. These influences can cause sea levels to rise, triggering 
tides, wavesand floods, which all contribute to coastal inundation and erosion. 


In August 2012, the Tasmanian Climate Change Office released a range of tools to assist the 
community and decision-makers to better understand, plan for and manage coastal 
hazards. These include: 


=» A technical report outlining the importance of understanding climate change in order to 
better manage the future of Tasmania’s coast line; 


= Sea Level Rise Planning Allowances; and 


=» Coastal Inundation mapping 


Sea level rise and climate change 


Impacts of climate change on the coasts will range from gradual impacts to major events 
such as flooding, stom surges, erosion and submersion. 


According to the Tasmanian State of Environment Report 2009, 


‘... Coastal landforms, and particularly sandy coasts, are one of the most mobile and dynamically 
changing geomorphic landforms in Tasmania. Coasts can, and do, change their physical form 
significantly over relatively short periods...More recent sea-level rise (estimated at 10-20 cm during 
the last century) and climate change are likely to increase or accelerate past coastal hazards 
where these existed previously, and initiate new phases of flooding and erosion on some shoresthat 
were previously in equilibrium.’ 


The Tasmanian Climate Change Office has also released a range of guidance documents 
and case studies to assist councilsto plan forsea level rise and related climate impacts. 


Local councils have an increasing responsbility for dealing with foreseeable events such as 
sea level rise, flooding, extreme weather events (leading to erosion orland slips), or increased 
bushfire. When Councils assess development applications, or revise their Planning Schemes, or 
provide servicesthey should consider and respond to these hazards. 


However, while Council and public authority responsibility is limited by the Civil Liability Act 
2002, there is increasing concem that, given the wealth of information curently available 
regarding climate risks, planning authorities may be held responsible for future damages if 
the authority has failed to take those matters into account in its planning and assessment 
activities. 


Sea Level Rise Planning Allowances 


The Tasmanian Climate Change Office Technical Reportanalyses predicted future 
greenhouse emissions to inform the way coastal resources are managed. The information is 
useful for projecting the impacts of coastal variables and developing strategies to deal with 
impending coastal hazards. 


On the basis of the detailed, statewide analysis, it is recommended that all coastal 
management policies (including planning schemes) should allow for a sea level nse of 0.2 
metres by 2050 and 0.8 metres by 2100. 


To date, there are no formal legislative mechanisms which implement these allowances. The 
Tasmanian Planning Commission and the Department of Emergency Management are in the 
process of finalising a Coastal Hazards Code to apply to planning schemes throughout the 
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state. It is likely that the Code will require developments in identified coastal hazard areas to 
demonstrate that appropnate allowance has been made for sea level rise. 
Coastal Inundation and Erosion Maps 


Based on the sea level rise planning allowances, the State govemment has recently released 
coastal inundation maps to illustrate the likely impacts of inundation over time. This 
information will inform the Coastal Hazards Code, zoning in individual planning schemes and 
the development of the Coastal Management and Planning Framework. 


These maps can also help you to predict how weather will affect your property or the 
coastline in your area in the future. The inundation maps are available 
at www.thelist.tas.gov.au. To view the maps, use the USImap function and select the ‘Coastal 
Vulnerability’ category from the available layers. 


Oo) You will need to zoom in to a scale of at least 1:20,000 to see the relevant lines on the map 
which indicate potential inundation. 


O Coastal erosion maps are also being developed and should be released soon. 


How is the State government involved? 


The coastal zone isadministered by state agencies and local councils under a wide range of 
statutes (see below). 


Govemment agencies responsible for coastal areason land are: 


=» Local government - generally responsible for handling planning and development 
approvals 


= Parks and Wildlife Service - responsible for management of national parksand reserves 
=» DPIPWE - responsible forgiving advice on coastal matters 


© DPIPWE no longer hasa dedicated Coastal and Marine section, so coastal enquires 
are generally directed to the Resource and Conservation Branch. 


= Crown Land Services (also within DPIPWE) - responsible forthe management, leasing and 
sale of Crown land areas, many of which are in coastal areas. 


The main govemment agencies responsible for management of marine based activities are: 


=» Water Management Branch (DPIPWE) - administers manne farming and wild fishenes; jointly 
managesmarine reserves 


= Parks and Wildlife Service - jointly manages marine reserves 


=» the Conservation Branch also assists with the coordination of scientific and information 
servic es. 


How is the Federal government involved? 


The Federal govemment hasa supportive role too, and 
has some limited statutory powers in coastal 
management. 


Where coastal developments may have a significant 
impact on matters of national environmental 
Sgnificance, the Department of Environment will be 
involved in the assessment and approval of the 
development (# see Chapter 15). 


The govemment’s supportive role includes implementation of the Caring for our Coasts policy, 
which comprises the National Coastal Risk Assessment, Community Coast Care Program and 
the Great Bamier Reef Rescue Plan. 
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A Coasts and Climate Change Council was founded in 2009 to report to the Minister on 
coastal issues. The Council delivered itsfirst_reportin December 2011, advising that a 
coordinated effort needed to be led by the Federal govemment in order to effectively 
manage climate risks. 

What laws are used to protect coastal areas? 

The following Actsare relevant: 


=» State Policies and Projects Act 1993 

=» Land Use Planning and Approvals Act 1993 

» Environmental Management and Pollution Control Act 1994 
= Living Marine Resources Management Act 1995 

=» Marine Farming Planning Act 1995 

» Nature Conservation Act 2002 

=» National Parks & Reserves Management Act 2002 


The aim of the whole coastal management system is to deliver sustainable development 
through the different arms of govemment across the state. The controversy over the State 
Coastal Policycontinues to hamper coordinated and effective efforts at coastal 
management. 


How is the community involved? 


Community involvement is vital to sound management of coastal areas. You can be 
involved in a number of ways: 


Contibute to coastal planning schemes 


Members of the public can formally comment on new or revised local govemment Planning 
Schemes, and can have input into or request amendmentsto planning schemes 


ae Go to Chapter 5 formore information about this. 


New planning schemes or proposed amendments to existing ones are advertised in local 
newspapers. You can view draft Planning Schemes (or amendments) in local council offices 
during a period of public display and make comments. 


Similar rules apply to Marine Farm Development Plans and Fisheries Management Plans 


a GO to Chapter 9 for more information about fisheries and manne areas. 


Have a say about proposed developments 


You can make representations to Council about proposed 
developments in coastal areas that are advertised in local 
newspapers. 


You can view the applications in the Council offices during the 
public comment period and then make representations to Council 
and the Tasmanian Planning Commission (if nec essary) 


«@ Go to Chapters5 and 14 for more information. 


You should refer to the Planning Scheme to find out the criteria that 
the Council must considerin making a decision. 
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Lodge an appeal against approval ofa coastal development 


Members of the public who have made a representation about a development proposal 
have a right to appeal if they are unhappy with a council decision. These appeals are heard 


by the Resource Management and Planning Appeal Tribunal 
a go to Chapter 5 forinformation about these options. 


The Tribunal also handles appeals regarding other resource management issues, such as 
fisheries 


« go to Chapter 9 formore information. 


| Help enforce laws designed to protect coastal environments 


Planning and pollution laws: 

If you notice illegal development, pollution or other environmental ham taking place, you 
can contact the authontiesand ask them to take action, or you can initiate legal action 
yourself underthe relevant civil enforcement provisions. 


Protected species and coastal vegetation: 
If threatened vegetation speciesare being cleared without a permit, you should report this 
to the Biodiversity Conservation Branch within DPIPWE. 


Other laws: 

It isan offence to clear vegetation on Crown land without a permit obtained from the 
relevant State agency. You should report all unauthorised activities, such asclearing, in 
coastal reservesto Crown Lands Services. 


It is also an offence to clear more than one hectare of coastal vegetation on private land 
without a Forest Practices Plan. A Forest Practices Plan should not be issued in respect of 
threatened native vegetation communities such as wetland vegetation (see Schedule 3A of 
the Nature Conservation Act 2002). 


Also, check to see if landowners are complying with the conditions of any conservation 
covenant, land management plan or Forest Practices Plan. 
If you are concerned about something that is happening in a coastal area: 


=» Write down as many details as possible of the incident you observed and take 
photographsif you can. 


=» Contact the landholder (private, state or local govemment), if known, and discuss your 
concems. 


= lf you do not know who the landowner is, contact the local council, or call DPIPWE on 
6233 6518. 


a Go to Chapter 13 for more information about taking action. 


= 


Contibute to Management Plans 


A few Management Plans have been prepared for coastal areas - some are prepared by 
local councils, some by the Water and Marine Resources Branch of DPIPWE and some by 
the Parks and Wildlife Service. 


Remember that Management Plans exist for both terrestrial as well asmarine coastal areas. 
Where a management plan is developed under legislation, there may be a legal 
requirement for public input so look out fora public notice in local newspapers. 


There is no central register for Management Plans. In the first instance, you could contact 
DPIPWE to see what management plans have been approved in your area (see contacts, 
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below). You can also ask your Council and your local State member of parliament for 
information about coastal Management Plans. 


Get involved directly in coastal protection 


At a government level: 


The Natural Resource Management (NRM) process attempts to link allgovemment and non- 
govemment people who have an interest in resource management issues. Regional coastal 
facilitatorscan be contacted through NRM. 


At a community level: 


Coastcare community associations - such asthe Southem Coastcare Association of 
Tasmania (SCAT)- help to monitorand manage the coastal zone. 
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8. Forestry Operations 


Tasmania has a rich forest estate covering extensive areas of both public and private land. 
The forests are highly valued as important wildlife habitats, as a source of clean water, as 
tourism and recreational assets and forthe various forest products which they offer. 


Forestry is an important and dominant industry in the state and can have major 
environmental implications, including loss of biodiversity, habitat fragmentation and water 
interception. Forthis reason, protection and sustainable management of forests continues to 
be a contentious public issue in Tasmania. 


8.1 Forestry Definitions 


In orderto interpret forestry lawsit isimportant to understand a few key definitions: 


©) Whatare ‘Forest Practices’? 


Forest practices include: 


= establishing forests (including regeneration of 
native forests); 


= growing orharvesting timber (including 
plantations); 


= Clearing trees (forany purpose); 


=» Clearing and converting threatened native 
vegetation communities; 


=» harvesting tree fems; and 


=» works associated with growing, harvesting or 
clearing trees, such asconstructing roads 
and operating quanies. 


2) Whatare Trees’? 


Trees are defined as woody plants with a height or potential height of 5 metres or more that 
are native to Tasmania or introduced and used for harvesting (such as plantation species). 
The definition also includestree fems. 


@ Whatare Threatened Native Vegetation Communities’? 


Vegetation communities listed in Schedule 3A of the Nature Conservation Act 2002 (including 
things like E. ovata forest and woodland, riparian scrub and wetlands). This list protects 
particular forest types, rather than individual species. 


@® whatis ‘Clearing’? 


This includes clearing, cutting, pushing, removing or destroying trees. 


@ Whatis 'Clearing and conversion’? 


Clearing and conversion means deliberately removing all or most of a threatened native 
vegetation community from an area of land and: 


= leaving the area of land cleared; or 
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=» replacing the threatened native vegetation with another species, agricultural works 
(such as farm sheds, dams, fencing and access roads), residential, commercial or other 
development. 


Management practices such as applying fertilizers, buming off, slashing, removing weeds 
and grazing livestock do not constitute ‘clearing and conversion’ unless they are camied out 
with the intention of removing the vegetation community. 

What legislation applies? 


Two principal Acts regulate the commercial use of forestsin Tasmania: 


| L Forestry Act 1920 


This Act sets up the public forestry corporation, Forestry Tasmania, to have ‘exclusive 
management and control of all areas of forest reserves, state forest and the products 
thereof.' In practice, Forestry Tasmania has responsibility for managing 1.5 million hectares of 
State forest and controls forest practices, including harvesting, tounsm activities, research 
and management practices such asplanned bums. 


® after a recent govemment commissioned review of Forestry Tasmania, the Resources 
Minister Bryan Green announced a plan to split the functions of the organisations into 
commercial operations (to be managed by Forestry Tasmania) and non-commercial 
operations (to be transferred to Parksand Wildlife Service). 


2. Forest Practices Act 1985 


All forest practices, including activities in State forests and on private land, are subject to 
the Forest Practices Act 1985. 


This Act deals with the regulation of forest practices, both on public land and private land. 
The Act: 


= establishes a Forest Practices Authority (and delegated Forest Practices Officers) to oversee 
forest practices 


= provides for Private Timber Reserves to be established 
=» establishesa Forest Practices Tribunal to hear some disputes in relation to forestry matters 


=» requires forest practices to be camed out in accordance with the Forest Practices 
Code and specific Forest Practices Plans 


8.2 The Forest Practices System 


Generally, the forest practices system operates outside the Resource Management and 
Planning System which regulates most other land uses in Tasmania. The forest practices system 
is not subject to the same objectives and, significantly, public participation in the forest 
practices system is generally limited to those who are directly affected (such as adjoining 
property owners). 


Important elements of the Forest Practices System are explained below: 


Forest Practices Plans (formerly known as Timber Harvesting 
Plans) 


Forest Practices Plans (FPPs) are site-specific operational plans 
that describe how forestry activities must be camed out for 
specific areas (known as ‘coupes’). FPPs describe the proposed 
location of roads, how the land will be restocked with trees, 
measures forthe protection of soils, waterand natural and cultural 
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values, the estimated time for completion of the activities and the name of the intended 
timber processor. 


Subject to a few exemptions, forest practices cannot take place until a Forest Practices Plan 
has been certified for the land (# see below). FPPs must be prepared in accordance with 
the Forest Practices Code 2000. 


Forest Practices Code 


The Forest Practices Code is a comprehensive set of guidelines for measures to provide 
‘reasonable protection’ for areas subject to forest practices. Forexample, the Code sets out 
minimum buffer distances for watercourses and guidance on designing access routes. 


All forest practices must be conducted in accordance with the Forest Practices Code (# 
see below). 


@ the Forest Practices Code has been under review fora number of years. In April 2009, an 
expert scientific panel reviewing the biodiversity provisions of the Forest Practices Code 
reported to the Forest Practices Authority. The report identified a lack of guidance regarding 
implementation of the provisions of the Code. The Review recommended a number of 
changes, including providing better protection to high biodiversity forests. 


A number of the recommendations are being progressed through Forest Practices Authority 
guidelines, however the Code has yet to be formally updated. 


~w> For more information, including the full Report, go to the Forest Practices Authority 
website. 


Forest Management Plans 


Under the Forestry Act 1920, Forestry Tasmania can prepare a Forest Management Plan for any 
state forest or forestry district. Forest management plansare prepared after consultation with 
statutory authorities (such as the EPA Division, the Conservation Branch and the Department of 
Infrastructure, Energy and Resources), industry stakeholders and others who have registered 
an interest in making submissions (see Section 22D). You can generally only register your 
interest during specific penods, so look out for public notices in the newspaper calling for 
interest. 


® A statewide Forest Management Plan, “the Sustainability Charter’, wasreleased in August 
2008. A new draft Forest Management Plan was released for comment in March 2014, 
and will be reviewed later in 2014. 


Permanent Native Forest Estate Policy 


As part of its commitments under the Regional Forest Agreement, the Tasmanian 
govemment has developed a Permanent Native Forest Estate Policy, outlining its agreed 
approach to phasing out broad scale clearing and conversion of Tasmania’s native forest. 


The Policy initially provided for broad scale clearing and conversion of native forest on 
private land to be phased out by 2015. To achieve this, clearing on private land was limited 
to 40 hectares per property, per year. However, an amended Policy released in September 
2011 allows the Forests Minister to authorise a higher clearing limit, where he is satisfied that 
there isa ‘substantial public benefit’. 


Assessment of applications for clearing in excess of the policy limit were previously managed 
by the independent Forest Practices Authority. Under the revised Policy, decisions in relation 
to clearing assessments are made by the Forests Minister. 
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Forest Practices Authority 


The Forest Practices Authority (FPA) is an independent statutory body that is responsible for 
overseeing and enforcing compliance with the forest practices system. The FPA develops 
the Forest Practices Code, trains Forest Practices Officers and oversees the administration 
of Private Timber Reserves (with support from Private Forests Tasmania). 


The FPA also investigates alleged breaches of the Forest Practices Code or of any Forest 
Practices Plan, and can impose fines or suspend forestry operations where appropnate. 


Each year, the FPA conducts audits of FPPs and reports on the results of these audits in its 
annual report. The FPA also producesan annual State of the Forests report. 


Forest Practices Officers 


Forest Practices Officers are authorised by the FPA to investigate breaches of forest 
practices. Some officers are also authorised to prepare and certify Forest Practices Plans. 


Forest Practices Tribunal 


The Forest Practices Tribunal hears objections in relation to a limited range of forest practices 
disputes, primarily where forest operators are unhappy with decisions in relation to their forest 
practices plans, three year plansorapplications for private timber reserves. 


Adjoining neighbours of a proposed Private Timber Reserve can also object on limited 
grounds of “direct and material disadvantage” (# see below). There are no formal 
opportunities for third parties to object to provisions in a Forest Practices Plan, though the 
Forest Practices Tribunal has the power to join any party to proceedings once they are 
instituted. The Tribunal isnot required to accept any applications to join. 


The Forest Practices Tribunal has been incorporated into the Registry of the Resource 
Management and Planning Appeal Tribunal. 


The Tribunal is generally made up of three members, including a lawyer and two members 
with experience in harvesting, road construction and forest management. Where an appeal 
is likely to raise questions about threatened species or the protection of threatened native 
vegetation communities from clearance and conversion, the Tnbunal must include a person 
with expenence in agriculture and forestry (approved by the Tasmanian Farmers and Graziers 
Association) and a person with a conservation science background (nominated by the 
Minister). 


General requirement to prevent environmental harm 


Forest practices must comply with the provisions of the Environmental Management and Pollution 
Control Act 1994 (# go to Chapter 6 for more information about this legislation). 


8.3 What is the Tasmanian Forests Agreement? 


On 7 August 2011, the state and Federal govemments signed ’ v 
the Tasmanian Forests Intergovemmental Agreement (IGA). TASMANIAN 
The IGA was intended to give effect to a Statement of FORESTS 
Principles developed by key stakeholders from the forest AGREEMENT 
industry and environmental groups, seeking a more sustainable 

balance between commercial and conservation interests in Tasmania’s forests. The IGA 
aimed to facilitate this objective by increasing protection for identified high conservation 
value forests, while providing continued certainty for the forest industry (having regard to 
global economic downtum) and compensation and re-training for affected workers. 
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Legislation to give effect to the IGA, the Tasmanian Forests Agreement Act 2013, commenced 
on 3J une 2013. The TFA Act provides for. 


=» A reduction in the current minimum wood supply requirements, from 300,000m3 to 
137,000m3; 


=» Establishment of a Special Council, comprised of signatones to the Tasmanian Forests 
Agreement and govemment representatives, to advise the Minister on implementation of 
the agreement; 


=» Immediate suspension of forestry activities on approximately 490,000 ha of State forest; 
and 


=» A staged process for the creation of reserves in areas of State forest curently available 
for harvesting. A flowchart explaining this complex process is available on the EDO 
Tasmania website. 


Any orders in relation to proposed reserves are required to pass through both houses of 
parliament a second time. If proposed reserve orders are rejected by either house of 
parliament, the legislation will be revoked (though any reserves created prior to the 
revocation will remain in force). 


The TFA Act had a tumultuous history, and remains subject to controversy. Some of the 
contentious amendments to the Act made by the Upper House prior to its commencement 
include: 


=» Allowing accessto reserves for small scale harvesting of specialty timber, 


=» Preventing the creation of reserves over many of the identified areas until Forestry 
Tasmania hasachieved Forest Stewardship Council certification; 


=» Requiring the ‘durability report’ submitted with each proposed reserves order to address 
any significant protest action or market campaign activity, if requested by either House 
of Parliament. The durability report, prepared by the Special Council, will assess the 
ongoing implementation of the TFA. 


@ Following its election in March 2014, the Tasmanian Liberal govemment advised that it 
would introduce legislation to ‘tearup’ the TFA Act. Details of this legislation have yet to be 
released. 


“> For more information about the agreement, go to the Tasmanian Forests Agreement 
website. 


Special Council 

The responsibilities of the Soecial Council are to: 

=» Promote the Tasmanian Forest Agreement (TFA) vision 
=» Advise the Ministeron the implementation of the TFA; 

= Advise the Ministeron the administration of the TFA Act 


=» Advise the Minister on the need to harvest special species from certain areas set out in 
the TFA Act. 


= Prepare “durability reports”. 


Durability report 


These reports must cover all aspects of the TFA and whether it is being effectively 
implemented. The durability reports will also address whether there “has been substantial 
active protests or substantial market disruption”. 


The first durability report was released in J uly 2013. 
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8.4 What is the Regional Forest Agreement? 


Regional Forest Agreements (RFAs) are 20-year agreements between the Commonwealth 
Govemment and various State govemments to address the goals of the National Forest 
Policy Statement. The objectives of RFAs are to establish a Comprehensive Adequate and 
Representative (CAR) Reserve System (based on agreed criteria - the JANIS critena), to 
assess forest values and protect biodiversity and to provide secure access to wood 
resources. 


In 1997, the Tasmanian and Commonwealth Govemments signed the Tasmanian Regional 
Forest Agreement (which is formally recognised under the Regional Forest Agreement Act 
2002 (Cth)). The agreement covers the whole of Tasmania - identifying reserve areas and 
areaswhich are available for harvesting, conversion and other uses. 


The Tasmanian RFA has been amended on a number of occasions, and was supplemented 
by the Tasmanian Community Forests Agreement in 2005. You can find the RFA, the 
Community Forests Agreement and all supporting documents on the Department_ of 


Agriculture, Fisheries and Forestry website. 


Logging operations in Tasmania are required to be undertaken in accordance with the terms 
of the RFA. Tasmania’s forest practices system is recognised in the RFA as the mechanism to 
implement appropriate protections for forest practiceson public and private land. 


Forestry operations that are undertaken in accordance with an RFA are exempt from some 
export controls and from additional assessment and approval requirements under 
the Environment Protection and Biodiversity Conservation Act 1999. 


The RFA versus the EPBC Act 


In Brown v Forestry Tasmania, Senator Bob Brown challenged whether proposed logging in 
the Wielangta State Forest would be camed out “in accordance with the RFA”, particularly 
clause 68 which provides: “The State agrees to protect Priority Species [listed threatened 
species]...through the CAR reserve system or by applying relevant management 
prescriptions.” 


Specifically, the case challenged whether the Forest Practices Plans issued in respect of 
particular forestry coupes were sufficient to protect the threatened wedged-tail eagle, swift 
panot and Weilangta stag beetle (all listed as ‘Priority Species’ underthe RFA). 


Justice Marshall examined the management prescriptions included in the Forest Practices 
Plans and the system of monitoring, adaptation and enforcement in place for forestry 
operations in State forests. J ustice Marshall was not satisfied on the evidence that the 
management prescriptions were adequate to actually protect the three threatened species. 
Asa consequence, the forestry operations were not “in accordance with the RFA” and were not 
exempt from the operation of the EPBC Act. 


The Court granted an injunction to halt the logging until the necessary approvals were 
obtained. Forestry Tasmania appealed against this decision. 


~w> The court summary for this case isavailable at the Austlii website. 


In February 2007, the Tasmanian and Commonwealth Govemments amended the 
Tasmanian RFA to state that the parties were satisfied that the CAR Reserve System and 
management strategies adopted under the Tasmanian Forest Practices System were 
adequate to protect rare and threatened species. 


In November 2007, the Full Court held that the RFA required only that regard be given to the 
assessment of environmental, social, cultural and economic values, that a CAR reserve 
sytem be established and management practices be put in place for the ecologically 
sustainable management and use of forests. The RFA embodied a compromise between 
environmental and economic considerations—the compromise would necessarily limit 
forestry operations, but given the nature of forestry activities the RFA could not guarantee 
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‘that the environment, including threatened species, would be protected. Therefore, the 
‘Federal Court held that clause 68 could not represent a guarantee that the State would | 
‘protect threatened species, only that the State would provide for the protection of 
threatened species. 


In the view of the Court, the 2007 RFA amendment merely “clarified” the true intention of the 
RFA, that forestry operations be exempt from Commonwealth approval provided a 
management system was implemented which had regard to environmental, social and. 
economic values. Their Honours were satisfied that the CAR reserve system and forest! 
practices system provide a framework for the protection of threatened species, consistent’ 
with clause 68 of the RFA. | 


> The court summary of this decision isalso available at the Austlii website. 


This decision namows the potential to challenge the validity of a Regional Forest Agreement| 
on the grounds that it does not satisfy either the definition of an RFA or the conditions of the | 
RFA Act. Any forestry operations will be considered RFA forestry operations where they are. 
camied out in any area covered by an RFA with the Commonwealth. Following this decision, | 
'RFA forestry operations will be exempt from the EPBC Act because the objectives of the) 
EPBC Act are taken to be satisfied by the provisions of the RFA. The decision also highlights 
the level of responsibility placed on govemments who are party to RFAsto ensure that forests 
are managed sustainably. 


Senator Brown's application to the High Court for leave to appeal against this decision was 
refused. 


a See Chapter 15 for more information about the operation of the EPBC Act. | 


© the RFA is subject to five yearly reviews. The next scheduled review, the final before the 
current RFA expires, was due in 2012, but has yet to commence. 


~w The first two reviews of the Tasmanian RFA are available on the DAFF website. 


8.5 How is forestry regulated on private land? 


Unless private land is declared asa Private Timber Reserve, forest practices proposed for any 
particular area of private forest must comply with the relevant planning scheme and must 
obtain any necessary pemnits (@ go to Chapter 5). 


In many rural areas, forestry isa 'permitted use' and Council must therefore issue a permit for 
forest practices (but can do so subject to conditions). If forest practices are listed asa 
‘discretionary use', a permit will be required and the public will be given an opportunity to 
comment on the proposed forest practices before Council decides whether or not to issue 
the pemnit. If you make a representation in relation to proposed forest practices, you can 


appeal to the Resource Management and Planning Appeal Tribunal to challenge a decision to 
grant a pemmit. 


@ Ifa permit is required, it will be required in addition to a Forest Practices Plan for the land. 
Forest practices cannot take place on the land until both a permit and a certified FPP have 
been issued. 


If private land is declared asa Private Timber Reserve, forest practices on that land (including 
access roads) are exempt from the Planning Scheme and do not require a development 
pemmit. 


~w> The Forest Practices Authority has also published a very useful “Guide to Planning Approvals 
for Forestry in Tasmania”. 


118 


8.6 How is forestry regulated on public land? 


Forest practices in State Forests are exempt from the Land Use Planning and Approvals Act 
1993 and do not require any development pemmits. Forest practices must be camied out in 
accordance with the relevant Forest Management Plan and a Forest Practices Plan for the 
forest coupe. 


Forest practices on other public reserves and Crown land are subject to the Land Use 
Planning and Approvals Act 1993 and the Forest Practices Act 1985. 


8.7 Private Timber Reserves 


Any landholder may apply to the Forest Practices Authority to have their land or part of their 
land declared a Private Timber Reserve (PTR). A PTR must be used only for establishing 
forests, harvesting timberand compatible activities. 


In practice, the assessment of Private Timber Reserve applications is delegated to Private 
Forests Tasmania. An application must include a description of the relevant land (preferably 
with a map), and a list of all persons holding a legal or equitable interest in that land, orin the 
timber on that land. 


Notice that an application fora PTR has been made must be given to the relevant local 
council and also advertised in the local newspaper. You can inspect applications for PTR 
status at the Private Forests Tasmania office - you may be charged a fee for this. 


If land isdeclared asa PTR, a notice must be published in the Govemment Gazette and the 
PTR status is recorded on the title deed. You can search fordeclared PTRson the LIST maps. 


What are the criteria for Private Timber Reserves? 


When assessing an application fora PTR, Private Forests Tasmania and the FPA will considera 
number of criteria. 


Before approving the application, the FPA must be satisfied that: 


= the land is suitable for forestry activities (this is generally limited to an assessment of land 
capability); 


= no-one with an interest in the land (such astenants) will be disadvantaged; 


= adjoining landowners, and those within 100 metres, will not be “directly and materially 
disadvantaged”; 


= the local Planning Scheme doesnot prohibit forestry activity on the land. 
© Forest practicesare not “prohibited” just because you need a pemmit forthe activities; 


» the application is not contrary to the public interest. 


Who can object to an area being declared a Private Timber Reserve? 
Only the following people can make an objection to an application fora PTR: 

=» any person with a legal interest in the land (e.g. a lessee, mortgagee, co-owner) 

= any ownerof property that adjoins, oris within 100 metresof, the proposed PTR 

=» the local Councilora State authority. 


Neighbouring ownersare restricted to objecting on the groundsthat the declaration of a PTR 
will “directly and maternally disadvantage” them (see Section 8(2)(f) of the Act). The Forest 
Practices Tribunal has held that direct and maternal disadvantage can include issues such as 
reduced property values and residential amenity, traffic impacts, impacts on water supply 
(both quality and quantity) and increased bushfire hazards resulting from forest practices. 
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The local Council isable to make an objection and an appeal on “public interest” grounds. If 
you do not have a direct interest in the property, you should lobby your local council to 
make an objection. 


@ Objections must be made within 28 daysof notice of the application appearing in a 
newspaper. Objections must be sent to the Forest Practices Authority and to the applicant 


The applicant and any person who made an objection can appeal to the Forest Practices 
Tribunal against the FPA’s decision in relation to the PTR application. 


¢ This appeal must be made within 14 days of the decision. 


If you have made an application for PTR status and it is refused on the basis of the impact on 
natural and cultural values, the FPA may require you to enter into a conservation covenant 
to protect those values (# see chapter 7) and may provide compensation for any loss of 
value of your property. 


8.8 Forest Practices Plans 


Subject to a few exceptions discussed below, a Forest Practices Plan (FPP) must be 
approved before any forest practices can be canied out. This includes establishing forests, 
harvesting timber, clearing trees, clearing and conversion of threatened native vegetation 
communities, harvesting tree femsand any associated quanying orroading. 


A harvester who operates without a certified FPP may be fined up to $130,000. It is also 
unlawful for a timber processor to purchase timber that has been harvested from land 
without a certified FPP. 


When can you operate without a Forest Practices Plan? 


The Forest Practices Regulations set out a number of exemptions for small scale operations 
that do not require a forest practices plan. These include: 


= Clearing lessthan 100 tonnes or 1 hectare of timber in one year, provided the land is not 
‘vulnerable land’ (see below); 


=» Clearing native vegetation regrowth from an area that has previously been cleared and 
converted to a non-native forest use; 


=» Clearing reasonable buffers for existing infrastructure (to protect the infrastructure from 
damage orfor public safety); 


=» Clearing associated with approved dam works; 


=» Clearing necessary for creating and maintaining easements for electricity infrastructure 
and associated tracks 


® the clearing must be camied out in accordance with an approved environmental 
management plan; 


» Clearing associated with construction and maintenance of gas pipelines, railway 
comidorsand public roads; 


= Clearing associated with buildingsand related development approved undera planning 
pemiit; 


=» Clearing camed out in accordance with an approved conservation covenant, 
vegetation management plan ora fire management program; 


= Harvesting up to 6 tree fems annually in an area (with the consent of the ownen); 


= Establishing trees in areas less than 10 hectares which have not had treeson them for at 
least 5 years (provided you do not need to build any roadsor quanmies). 
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‘Vulnerable land’ includes: 


= Land within a streamside reserve or machinery exclusion zone (check the Forest Practices 
Code. These reserves are 10-40m on either side of a watercourse, depending on the 
catchment area) 


= Steep land (exceeding the landslide threshold slope in the Forest PracticesC ode) 
= Land which ishighly erodible 

=» Land which contains threatened native vegetation community 

= Land inhabited by threatened flora or fauna (# Go to Chapter 7) 


=» Land which contains vulnerable karst soil (as defined in the Forest Practices Code) 


Who can submit a Forest Practices Plan? 


Any person may prepare a Forest Practices Plan for an area of forest and submit it to a 
certifying Forest Practices Officer. A copy must also be sent to the local council with the 
development application (unless the land isa PTR). 


A Forest Practices Plan must contain the following information: 

= location of any watercourses within, orin the vicinity of, the coupe 
=» detailsof the forest practicesto be camied out on the land 

= measuresto protect natural and cultural values 


=» in the case of a PTR, or where the FPP includes provision to revegetate an area, 
specifications of how the land isto be restocked with trees 


=» anestimated time period forthe completion of the operations 
=» the name ofthe intended timber processor 


How are Forest Practices Plans approved? 


The Forest Practices Authority must determine an application for a Forest Practices Plan 
within 28 days of receiving the application. The FPA (generally, by a delegated Forest 
Practices Officer) can approve, amend or reject the proposed FPP. 


A Forest Practices Plan must be in accordance with the Forest Practices Code and be 
subject to appropriate management prescriptions to protect threatened species (# see 
below and Chapter 7). If you have applied fora FPP, you can appeal to the Forest Practices 
Tribunal against a decision to refuse orto amend your FPP. In contrac, there isno opportunity 
forthe public, including adjoining neighbours, to appeal against the approval of a FPP. 


8.9 Threatened species and the Forest Practices System 


Under the Forest Practices System, there are agreed procedures for the management of 
threatened species. The FPA and the DPIPWE have joint roles and responsibilities in relation to 
managing threatened species within Tasmanian forests. In particular, before it can certify a 
Forest Practices Plan for activities which will impact on a threatened species, the FPA must 
include management prescriptions to protect the species (usually, these are developed in 
consultation with DPIPWE offic ers). 


Activities camied out under a certified FPP do not require a permit under the Threatened 
Species Protection Act 1995 in relation to any ham that may be caused to affected species. 


In addition, the DPIPWE must coordinate and monitor research into the impacts of land use 
on threatened species’ habitat and populations. The FPA also have the responsbility to train 
Forest Practices Officers who supervise and plan forest operations, about threatened species. 


~w> You Can download the Agreed Procedures for the Management of Threatened Species under 
the Forest Practices System from the DPIPWE website. 
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What happens if a Forest Practices Plan is breached? 

The following activities are offences under the Forest Practices Act 1985: 

= Camying out forest practices which require a Forest Practices Plan without a FPP 
=» breaching a condition of a Forest Practices Plan 


= a timber processor purchasing timber which has not been harvested in accordance with 
a Forest Practices Plan 


The maximum fine for these offences is $130,000. For continuing offences, you can also be 
fined $6,500 for each day that you operate illegally. Details regarding recent enforcement 
activities are available in the EPA Annual Report. 


Unlike the Resource Management and Planning System, there are no civil enforcement 
provisions to allow the public to take action for breaches of the Forest Practices Act 1985. 


If you believe that someone is operating without a Forest Practices Plan, or not complying 
with the conditions of their plan, contact the Forest Practices Authority and ask them to 
investigate. 


@ For any forest practices which involve the harvesting of more than 100,000 tonnes of 
timber per year, the responsible person must lodge a compliance report with the FPA at the 
expiry of the FPP (# see section 25A of the Act). If the FPA suspects that the operator is not 
complying with the FPP, they can also ask the responsible person to submit a progress report. 
The responsible person can appeal against this request (# sections 25B and 25C). 


The Forest Practices Authonty can vary orrevoke an approved FPP for any reason it considers 
sufficient. If you consider that a FPP should be vaned or revoked (forexample, if there is new 
evidence that the area ishabitat fora threatened species), contact the FPA. 


How can! view a Forest Practices Plan? 


Draft FPPs 


Applicants for an FPP are required to notify affected landowners at least 30 days prior to the 
commencement of operations. There is no statutory provision for consultation, but you can 
make your views regarding the proposed FPP known to the responsible Forest Practices 
Officer. A Forest Practices Officer is not to approve a proposed Forest Practices Plan unless 
the notification requirements have been met. 


FPA policy also encourages Forest Practices Officers to consult with local govemment pnor to 
certifying a FPP. In some instances, for example, if an area is zoned for landscape protection 
undera planning scheme, formal consultation is required. 


Certified FPPs 


If you are concemed about forest practices in your area, it isa good idea to try to geta 
copy of any relevant FPP. You can find out what FPPs have been issued for your area by 
checking the FPP Location Map on the Forest Practices Authority website. If you have any 
enquiries or complaints about particular forest practices, you should direct these initially to 
the responsible person listed on the front page of the relevant FPP. 


® there is no specific legal requirement to provide copies of Forest Practices Plans. 
However, the Forest Practices Code states that ‘relevant information within a Forest Practices 
Plan should be made available to interested parties in an effective and efficient manner.’ 


The Forest Practices Authority has also released a policy on public access to FPPs, 
recommending that people who are directly affected (such as landholders within 100 metres 
of a proposed FPP) should be provided with copies of plans free of charge. Parties who are 
not directly affected can apply to the FPA for a copy of the FPP. These requests will be 
refered to the applicant for response initially. If you do not receive a response from the 
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application, the Forest Practices Authority will respond and can provide you with a copy of 
the relevant FPP. 


Personal information, such as the name and contact details of the applicant, and 
commercial-in-confidence information, such as wood supply volumes, are not generally 
released with the FPP. 


8.10 Forest Practices Code 


The Forest Practices Code aims to provide ‘reasonable protection’ forthe environment and is 
in the form of a comprehensive booklet which is available to the general public. 

(ae You can purchase the Code from Service Tasmania outlets or you can download it from 
the Forest Practices Authority website. 


© the Forest Practices Code 2000 is currently under 
review. 


The Code sets out detailed standards, procedures and 
requirements for all forestry and incidental operations, 
including: 


=» Standards for the planning of forest practices, 
harvesting and regeneration 


= minimum buffer zones to protect watercourses, 
unstable areas, karst systems and threatened 
species 


=» guidelinesforthe design of accessroads 


= measures to protect natural and cultural values, 
such as karst systems 


=» provisions for chemical use, management of 
nuisances (such asdust and smoke) 


® Forest practices are still subject to the Environmental Management and Pollution Control Act 
1994 and legislation goveming chemical use, such asthe Code of Practice for Aerial Spraying 


a go to Chapter 10 for more information. 


What should | do if the Forest Practices Code is being breached? 


Failure to observe provisions of the Forest Practices Code for areas covered by FPPs isa 
breach of the Forest Practices Act 1985. The Forest Practices Authority is responsible for 
enforcing the Code and investigates complaints made by the public. You can check out the 
results of past investigations in the FPA’s annual report (available on their website). 


Unlike the Resource Management and Planning System, there are no civil enforcement 
provisions to allow the public to take action if you believe that the Code is being breached. 
Instead, your best option is to make a complaint to the FPA. You can also lobby your local 
council to contact the Forest Practices Authority about breaches of the Code. 


To help ensure that forest practicescomply with the Forest PracticesAct... 


= Obtain a copy of the Forest Practices Code and request a copy of any relevant Forest 
Practices Plans. Try to understand what activities are allowed and what activities are 
prohibited - this will help you to work out the best approach to address yourconcems. For 
advice about the forest practices system, contact the Environmental Defenders Office. 


=» Check whether the land is a Private Timber Reserve. If not, check your local Planning 
Scheme to see if a permit is required for forestry operationsin the area. 
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= Try to gather as much information as you can about the forest practices. Observe 
anything you think may be a breach - check the FPP and the Forest Practices Code to 
see what activities are authorised. 


=» Reportall breaches to the Forest Practices Authority. It is always best to put your 
complaints in writing and provide as much detail as you can. Send a copy of your 
complaint to the relevant Forest Practices Officer and the Chief Forest Practices Officer 
Download suggested form for public complaint 


= Askthe FPA to let you know what they have done to investigate your report - follow them 
up if you do not hearback from them. 


= If you think the Code needs to be upgraded in any way to provide better protection for 
natural and cultural values, lobby the FPA fora review of the document. 


=» Keep an eye on the public notice section of the paperfor notices about reviews of Forest 
Management Plans. When a review is announced, register your interest. 
8.11 What legal remedies are available? 


If you are concemed about the impact of forestry operations on your property or the natural 
environment, a number of legal optionsare available. 


| Under the Forest Practices Act 


If you are an adjoining landowner, you can object to any Private Timber Reserve if you can 
demonstrate that the proposal will directly and matenally disadvantage you. 


Report all offences to the Forest Practices Authority. 


| Under LUPAA 


If forest practices are a ‘discretionary land use' under the Planning Scheme, they will require 
a development permit (in addition to an FPP). You will be able to make a representation to 
the council about the impacts of the forestry operations. 


« Go to Chapter 5 for more infomation about this. 


If the council grants the permit, you can appeal to the Resource Management and Planning 
Appeal Tribunal 


a Go to Chapter 14 for more information about appeals. 


If forestry is a ‘prohibited use' under the Planning Scheme, or is being canied out without a 
permit, you should report this to the local council. Ask the Council to investigate and take 
action to stop any unauthorised forestry activities. If the council does not take action, you 
may be able to take Civil Enforcement action yourself in the Tribunal. 


Under EMPCA 


Forest practices must comply with provisions of the Environmental Management and Pollution 
Control Act 1994. If your property or water supply is polluted asa result of forest practices, you 
may be able to take action under EMPCA to stop the Environmental Harm. 


«@ Go to Chapters6 and 10 for details. 


® There is a Memorandum of Understanding between the EPA and the Forest Practices 
Authority that complaints regarding environmental ham caused by forestry activities will 
be investigated by the FPA. The EPA will forward any complaints it receives to the FPA for 
action. 
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Under the EPBC Act 


If you believe that forest practices are not being camied out “in accordance with the RFA”, 
you may be able to apply for an injunction under the EPBC Act on the basis that the forest 
practicesare not exempt and need approval underthat Act. 


® Please note, as demonstrated in the Wielangta decision, it is extremely difficult to establish 
that forest practices are not consistent with the RFA if the works comply with Tasmanian 
legislation. 


a Go to Chapter 15 


Under common law 


Propnetary and other rights in land can be generally protected by common law by an 
action in 'nuisance' or ‘trespass. These are usually relatively time consuming and expensive 
but can be useful asa last resort. 


a GO to Chapier 6 


For more information about these options, contact the Environmental Defenders Office. 


8.12 How are threatened species protected in logging areas? 


A significant problem in Tasmania is that most threatened vegetation communities are not in 
national parks and reserves - they often occur in areas of public and private land that are 
subject to forest practices. Therefore, it isnecessary to ensure that protection of these species 
is considered when developing and enforcing forest practices plans. 


Threatened species processes 


=» The Director of Parks & Wildlife has power to enter into agreements and make land 
management plans with both private landowners and public authorities such as Forestry 
Tasmania to protect natural values. 


= Where forest practices are proposed, special values in the forest (including threatened 
native vegetation communities and threatened species) are identified during the 
preparation of the Forest Practices Plan. These values may be protected in reserves within 
the coupe or by management prescriptions (such as not operating within line of sight of 
an eagle nest during the breeding season). 


= The Forest Practices Authority and the Biodiversity Conservation Branch (formerly the 
Threatened Species Unit) have developed standard management prescniptions for a 
range of threatened species. These prescriptions will generally be included in forest 
practices plans where threatened speciesare likely to be impacted. The prescriptions are 
currently subject to review. 


=» Where a Forest Practices Plan has been approved, the forest operator will not be 
required to obtain any additional permits under the Threatened Species Protection Act 1995 


ar see Chapter 7. 


Successful protection of threatened species relies in part on comprehensive information 
about the location of these species. The Biodiversity Conservation Branch has a range of 
databases and predictive models to identify areas of known and potential habitat for 
threatened species. However, the system is not fool-proof. If you believe that forest practices 
may impact on a threatened species that has not been considered in the Forest Practices 
Plan, contact the Biodiversity Conservation Branch and the Forest Practices Authority. 


You can also lobby these bodies to take appropriate action if you believe that the standard 
management prescriptions are not adequate to protect particular species. 
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Vegetation clearance controls 


The management of vegetation clearance that fall outside the definition of ‘forestry 
operations isa significant issue in Tasmania. 


One million hectares of native vegetation has been removed in Tasmania, predominantly in 
the lowlands of the north-west, midlands and the south-east. Flinders Island and King Island 
have also been significantly affected. Eucalypt open forests, eucalypt woodlands and 
eucalypt tall open forests are most affected by the clearing. 


The Forest Practices Act 1985 covers most activities that will involve clearing more than one 
hectare of treesorclearing on vulnerable land. However, clearing associated with approved 
building developments (including subdivisions) no longer need to obtain a Forest Practices 
Plan. Assessment and approval of such clearing is the responsbility of planning authorities, 
subject to the Land Use Planning and Approvals Act 1993 (« see Chapter 5). 


In April 2007, the Forest Practices Act 1985 was amended to also cover 'clearing and 
conversion' of threatened native vegetation communities (including non-forest communities 
such as wetlands, scrub and grasslands), even where less than 1 ha of the threatened 
community would be affected. Under the revised legislation, harvesting of threatened 
vegetation communities will be permitted (subject to a certified Forest Practices Plan), if the 
same vegetation type will be regenerated on the land. Clearing of a threatened vegetation 
communities and conversion to other uses (e.g. farmland, pine plantations) is generally 
prohibited. 


However, the Forest Practices Authonty can approve a Forest Practices Plan for 'clearing and 
conversion’ if one ormore of the following applies: 


=» the clearance and conversion is justified by exceptional circumstances (including 
physical safety, reducing bushfire risk, resoonding to a biosecurity risk or where the 
clearing isrequired bya court orden; 


=» the activities authorised by the Forest Practices Plan are likely to have an overall 
environmental benefit; 


=» the 'clearance and conversion' is unlikely to detract substantially from the conservation of 
the threatened native vegetation community or conservation values in the vicinity of the 
threatened native vegetation community. 


A Forest Practices Plan is not required to clear native vegetation regrowth on previously 
cleared and converted land, provided: 


= the cleared land has not contained trees or threatened native vegetation communities 
fora pernod of at least 5 years; and 


= the regrowth doesnot contain more than 20 eucalypts over 2 metres in height in any 0.5 
ha area. 


Exemptions also exist for clearing related to maintenance of existing infrastructure, 
construction of public roads, dams and power lines or clearing that is covered by an 
approved management agreement or bush fire plan. 


The Forest Practices Authority “Guide to planning approvals for forestry in Tasmania” provides 
information on planning requirements for management of forested areas. 


Regulating small scale clearing on private land is also a problem in Tasmania. Some local 
planning schemes include vegetation clearance controls) and most development 
applications require you to identify vegetation that will be removed as part of the 
development. 


However, there are few restrictions on clearing native bush on private property if the cleared 
area is less than one hectare, and is not ‘vulnerable land’. As outlined above, changes to 
the Forest Practices Regulations 2007 exempted clearing associated with buildings or 
associated development from the requirement to obtain a Forest Practices Plan. Therefore, 
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Councils will be responsible for regulating vegetation clearing associated with these activities 
in future, even if the clearing involves threatened vegetation or is camed out on vulnerable 
land. 


Some local councils, generally in urban areas, maintain a Significant Tree register and 
approval is required to remove or damage these trees. Check with your local council about 
any protected treesin yourarea. 


If private land contains important habitat for threatened species, DPIPWE may issue an 
Interim Protection Order or enter into a land management agreement with the landowner to 
regulate land clearing on the property (# see Chapter 7). 


8.13 Bushfire damage and smoke pollution 


Many rural property owners, including farmers, forestry 
operators and govemment authorities (such as Parks and 
Wildlife and Forestry Tasmania) penodically undertake low- 
intensity bum offs to reduce fuel (dead wood, leaf litter, 
bark and understorey plants) to reduce bushfire risks and for 
forest regeneration. 


Smoke and fire damage resulting from these planned bums 
raises a number of environmental and public health 
concems. 


How are planned burns regulated? 


The Tasmanian Fire Service (TFS) can declare any day or period to be a ‘fire permit period’ - 
look out for notices in your local newspaper announcing that a fire permit period has 
commenced. 


During a fire permit period, you need a permit to light any fire: 


=» within a State forest, Crown land or other reserve (other than in designated campfire 
areas); or 


= thatislikely to cause clearance of vegetation. 


You can apply for a fire permit for a planned bum by submitting an application and a 
“Buming Plan” to the Tasmanian Fire Service for approval. Checklists and Buming Plan 
templatesare available on the TES website. 


Fire permits should not be issued where a fire officer believes that there isa significant risk that 
the fire may spread to otherland orget beyond the control of the local fire bngade. 


Ifa fire permit is issued, you must comply with the permit conditions and follow the approved 
buming plan (including not canying out the buming in bad weather conditions). Provided 
you camry out the planned bum in accordance with the pemit conditions, you will not be 
held responsible for any nuisance ordamage caused by the fire. 


Outside a fire permit period, permits for planned bums are not required. However, you may 
be liable for any damage caused by a fire you are responsible for. Therefore, it is advisable 
to contact the TFS to discuss your plans. 


Forestry fires must also comply with the Forest Practices Code and any specific conditions in 
the relevant Forest Practices Plan. The FPA hassmoke management guidelines that apply for 
each planned bum season. 
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How do | find out about planned burns in my area? 


= Fire permit holders must generally contact all adjoining landowners and occupiers within 
1.5 kilometres to give notice of the planned bum. This gives the property owner an 
opportunity to make plans to avoid the impacts of the fire (such as smoke and 
particulates). 


= Public authorities (such as DIER) must give at least 7 days public notice of a planned bum 
by putting a notice in the Saturday newspaper and posting notices on the property 
where the bum will take place. 


= The Tasmanian forest industry website is updated daily on the status of planned buming 
operations. 


~w> Forestry Tasmania also upload details of their annual regeneration buming programme on 
their website. 


Can | object to a planned burn? 
There isno formal way to object to a planned bum. 


The best thing to do isto contact the property owner (including govemment authorities) and 
explain your concems. You can also contact the TFS and ask for conditions to be included in 
the permit to address yourconcems. 


What can | do if | am affected by fire? 


= If planned buming activities take place on neighbouring property and you did not 
receive notice, you can make a complaint to the EPA. Fire permit holders who do not 
give notice, can be fined up to $3,380. 


=» You can also make a complaint to the Forest Practices Authority if you believe that 
planned bums in forestry coupes have not been camed out in accordance with the 
conditions of a Forest Practices Plan. 


~w> You can download the FPA complaint form from their website. 


= If you are affected by fire damage, you may be able to take action against the person 
responsible for the fire. However, if the planned bum wascanied out in accordance with 
a fire permit, the person will not be liable for damage as long as the conditions of the 
pemit were complied with and they were not negligent. 


@ Taking legal action against wildfire damage is legally complex, so it isa good idea to talk 
to a lawyerbefore commencing any action. 


What can | do if | am affected by smoke? 


Smoke emissions can cause health and environmental problems. It is important to check the 
public noticesto make sure, at least, that you know when to expect smoke in your area. 


= The Environment Protection Policy (Air Quality) 2004 requires people conducting planned 
buming, or granting approvals for fire permits, to take account of the health and amenity 
impacts of smoke pollution. 


= Smoke nuisance caused by planned bumscanied out in accordance with a fire permit is 
exempt from the provisions of general pollution law, such as _ the Environmental 
Management and Pollution Control Act 1994. If no permit has been issued for the fire, you 
may be able to claim that environmental nuisance has been caused. If the appropriate 
guidelines have been followed, the person responsible for the fire may be able to rely on 
the due diligence defence 


a go to Chapter 6 forinformation on pollution laws. 
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=» For ongoing problems with smoke and particulates, you can also lobby the Director of 
Public Health to conduct an inquiry into the public health impactsof planned bums. 


Domestic Smoke Management 


Smoke caused from domestic wood heaters can also cause a problem for people living in 
population hubs in urban and regional areas. The particulate matter produced from 
domestic wood heaters can adversely affect health, depending on an individual's level of 
exposure, age and personal health. 


The Domestic Snoke Management Program is curently being implemented by the EPA, in 
accordance with the Tasmanian Air Quality Strategy. This Program assesses air quality issues 
at strategic periods and looks at how to reduce the use of smoke from old or ineffective 
heaters. 


Research so far has indicated that educative programs and regulations are the most 
effective way of improving air quality. 


~w> More information on the Tasmanian Air Quality Strategy is available on the EPA website. 


8.14 Trespass in state forests 


Trespass isa civil wrong, and you can be sued 
for doing it. The most common example of 
trespassing is when you go onto someone's 
land without their permission. If you 
deliberately or carelessly do something that 
directly causes interference with someone 
else's land, you may also be committing a 
trespass. 


It is an offence to enter into any place or to 
remain in any place after being wamed to 
leave by the owner, occupier or person in Protesters in Farmhouse Creek forests 
charge of the place (# See section 14B of the 

Police Offences Act 1935). 


As managers of State forests, if Forestry Tasmania declares that an area of State Forest is off- 
limits to the public, they can rely on trespass offences under the Police Offences Act 1935 to 
enforce an exclusion zone. The maximum penalty is curently $650 or six months 
imprisonment. 


Forestry Exclusion zones 


In addition to general trespass laws, the Forestry Act 1920 allows Forestry Tasmania to restrict 

or prohibit people from entering a forestry area. 

In particular, Forestry Tasmania may: 

= Prohibit public access where it is “incompatible with the management of State forest” (a 
see section 20B(1)). 

= Prohibit a person from entering or remaining in any of the following areas (# see section 


20B(2)(a)): 
Oo anarea declared to be an area of extreme fire hazard; or 
oO a restricted area declared in the relevant Forest Management Plan. 


= Erect signs restricting or prohibiting access in respect of forest roads, forest reserves or 
other land within a State forest (@ see section 25). 


=» Close a forest road orany section of a forest road (# see section 26). 
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Prohibiting access 


Forestry Tasmania may restrict access to the public where the access is “incompatible with 
the management of State forest.” More specifically, Forestry Tasmania can prohibit any 
person from entering an area of State Forest contrary to a restriction ina Forest Management 
Plan. 


Forest Management Plans can specify that all or any part of the land to which it appliesisa 
restricted area. The plan may restrict public access completely, or at particular times or for 
particular purposes (# see section 22C). 


A management plan for other kinds of state reserves can also declare that all or part of the 
reserve is a restricted access area (@ see section 37 of the National Parks and Reserves 
Management Act 2002). 


Erecting signs 
The Forestry Act 1920 also allows the use of signsto control public accessto State forests. 


Forestry Tasmania can erect signs controlling 


access in respect of forest roads, forest reserves or . 
other land: Have you noticed that 


everytime we become 
‘responsible’ and 
“reasonable” the 
rainforest becomes 


=» for the purposes’ of discharging _ its 
responsibilities; or 


= in the interests of safety (# see section 25). 


For the purposes of the Act, the responsibilities of 
Forestry Tasmania include delivery of sustainable 
forest’ management, exclusive control of state 
forest, forestry operations within Tasmania and 
granting pemnits, licences and other rights of 
occupation for State forests. Forestry Tasmania 
also has responsibility for the safety of its workers 
and visitors to State forests. 


It is an offence to do anything on a forest road, 
reserve or other land contrary to the directions 
specified in the sign. It is also an offence to do 
anything contrary to the directions of a police 
officer in respect of the activity. You could be 
fined up to $2,600 for these offences. 


If a police officer is reasonably satisfied that you 
are disobeying a forestry sign, the officer can 
direct you to leave the State forest. It isan offence 
not to comply with this direction, again punishable 
with a fine of up to $2,600. 


Therefore, if you were to enter an area signed as 

an “exclusion zone”, you could be liable to criminal chargesand a penalty of up to $2,600. If 
you do not comply with the direction of a police officer to leave the area, you can also be 
charged with a separate offence and fined a further $2,600. 


Closing forest roads 


Forestry Tasmania also has the power to close roads, temporarily or permanently, where it is 
necessary for “discharging itsresponsibilities’ or “in the interests of safety” (@ see section 26 of 
the Forestry Act 1920). To close the road, Forestry Tasmania can simply erect a sign or other 
physical baniers (such as gatesand fences). 
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Where a road has been closed, it isan offence to drive or use a vehicle on the closed forest 
road. Following amendment in 2009, it is also an offence to walk on closed roads. The 
offence is punishable by up to $650. 


Work Health and Safety 


Forestry operators may also claim that you are committing an offence under the Work Health 
and Safety Act 2012. Offences include intentionally or recklessly placing the health or safety 
of any person in the workplace (such aSa forest site) at risk and interfering with equipment at 
a workplace. 


® Please note, forestry operators have an obligation to take all reasonable measures to 
minimise the risks to any person in the workplace and cannot do anything to deliberately put 
a protester at risk. 


“> For more information about any of these trespass offences, contact the Legal Aid 
Commission of Tasmania. 
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9. Fisheries and Marine Protection 


Recent years have seen rapid changes to marine 
protection laws after a long history of neglect 


Marine areas are used for many purposes and, because it 
is often difficult to clearly identify marine boundaries, 
protection laws are complex and administered by a wide 
variety of bodies and statutes. 


The following table gives a guide to the principal legislation you may need to refer to. 


Legislation What it does 
ving, Panne Re vuIEes Generally regulates and protects the living marine environment 
Management Act 1995 yreg P 9 , 
Environmental Management & Regulates pollution and emission controls in the marine 
Pollution Control Act 1994 environment. 
Marine Farming Planning Act 1995 Regulates planning and management for marine farming. 
National Parks & Reserves ie declaration and management of Marine Protected Areas 
eae | Act 2002 teas ee reserves). 


Nature [Nature Conservation Act 2002 Act 2002 Meescppeceonemieses 1 | protectssome marine species. 


a Sper eorurecanee Protects threatened marine species. 
State Coastal Policy 1996 Sa Pa implications for developments within the coastal 


State Policy on Water Quality Has important implications for monitoring of water bodies and 
Management 1997 regulation of point source and diffuse emissions. 


Inland Fisheries Act 1995 Regulates recreational and commercial fishing in inland waters. 


9.1 Managing coastal fisheries (wild fisheries) 


Making the industry sustainable 


The commercial fishing industry makes a_ valuable 
contribution to the Tasmanian economy and to regional 
employment. However, in the past a lack of regulation 
resulted in over-exploitation of certain fish stocks. 


There has been community concem that natural marine 
ecosystems are being iretrievably damaged through over- 
exploitation. As a result, new legislation has been enacted and updated to keep abreast 
with research and community expectations. 


The fishing industry has necessarily had to face a reduction in the fishing of some over 
exploited species, in orderto protect itslong term future. 
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How are coastal fisheries managed for sustainability? 


Protection of the marine environment is generally regulated under the Living Marine 
Resources Management Act 1995. This Act is part of the state's Resource Management and 
Planning System which provides opportunities for public participation (# go to Chapter 4). 


This Act has ovemding implications for both commercial and recreational fisheries, as well as 
for aquaculture, marine reserves, marine pollution, release and importation of fish, disease 
and pests and other marine habitat protection issues. Under the Act, a fish is defined to 
include aquatic reptiles, all invertebrates, fish and sharks, marine plants and even protozoa 
and bacteria (@ see section 4). 


The marine environment is extremely complex, and fisheries management has to straddle 
commercial issues with many competing recreational, social and environmental concems. 
Effective management of the industry requires both legislation and management strategies, 
including community education. 


What does the Act do? 


The Act and its regulations set minimum sizes of fish that can be taken, gear that is allowable, 
total allowable catches, and bag limits for fisheries at risk of over fishing. The commercial 
fishing industry must comply with strict quotas and licensing regulations. 


The Act also provides for vanous licences which must be obtained before anyone can catch, 
process or handle fish commercially. The court may make an order suspending or cancelling 
a licence if the licence holder does not comply with the conditions of the licence (# 
see section 90). 


Sections 174 to 201 of the Act give wide power to fisheries officers to enter and search 
premises, vessels and fish processing plants, detain vessels, make arrests and seize fish 
catches. Persons who breach the Act risk the forfeit of not only their fish catch, but their 
equipment and fishing vessel as well (a see section 225), 


Section 125 of the Act makes it an offence to allow any introduced fish to escape into state 
waters (unless you have a special permit). Offenders risk a maximum fine of $130,000. 


What are Fisheries Management Plans? 


Under the Act, DPIPWE prepares draft Fisheries Management Plans 
which set out the rules for each fishery. Management plans for a 
specified fishery can address a wide vanety of matters, such as 
prohibitions on the taking of particular fish, fishing seasons, where 
fishing vessels can be unloaded, and measures to limit ‘accidental 
catches (also called ‘bycatch’). 


Once a Draft Management Plan has been prepared, public notice is 
given and any person can make a written representation within the 
time period set out in the notice (no less than 60 days). The Secretary 
must consider all representations and may make changes to the draft plan to address the 
concems raised by the public before submitting the plan to the Minister. Before approving 
the plan, the Minister must be satisfied that the plan promotes and develops commercial or 
recreational fishing without detriment to the fish habitat and environment. 


From time to time, Fisheries Management Plans can be reviewed. The public will be notified 
of a proposed review and can make representations. Where urgent action is required to 
protect fish stocks, the Minister can make a ministenal order amending a Fisheries 
Management Plan without going through a formal review process. The order must be 
published in the Gazette (see section 49). 
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When do federal laws apply? 


Generally speaking, Tasmanian laws apply to all waters within 3 nautical miles of Tasmanian 
coastline and Commonwealth lawsapply outside that limit. 


However, the Offshore Constitutional Settlement (OCS), agreed in the early 1980s, allows the 
Commonwealth and States to enter into more practical anangements for managing some 
major fisheries. In general, States retain responsibility for day-to-day management of all 
recreational fishing. Some Commonwealth marine areas are also subject to state control 
underOCS arrangements. 


The Commonweatth is responsible for the migratory tuna fisheries (including southem blue-fin 
tuna, yellow-fin and big-eye), the central zone of the Bass Strait Scallop Fishery, the Small 
Pelagic Fisheryand the Southem Shark Fishery. Commonwealth legislation also provides 
protection for nationally listed threatened and migratory species 


In addition, a range of Commonwealth laws attempt to give effect to various intemational 
treaties - eg to protect and manage fish resources, to protect the Antarctic environment, to 
regulate sea dumping, to protect endangered species of fish and marine life and to control 
pollution by ships. 


«# Go to Chapter 15 for more information about federal species protection laws and the 
application of Commonwealth lawsto marine conservation. 


Review of the Fisheries Management Act 1991 


In September 2012, the Fishenes Minister Joe Ludwig announced that there would be a 
review undertaken of the Commonwealth Fisheries Management legislation, including both 
the Fisheries Management Act 1991 and the Fisheries Administration Act 1991. 


The main objective of the review is to recommend changes that reflect environmental, 
economic and social considerations, improve integration with EPBC Act and better align the 
legislation with the precautionary principle. 


David Borthwick AO PSM was assigned to conduct the review, with the objective of 
modemising the fisheries management system. 


The Borthwick Report was released in March 2013. The Govemment has given in-principle 
support to the main recommendations, but has yet to enact legislation to give effect to the 
recommendations. 


Role of the Australian Fisheries Management Authority (AFMA) 


AFMA was established under the Fisheres Management Act 1991to manage 
Commonwealth fisheries by developing fisheries management plans, sustainable policies 
and harvest strategies. 


AFMA'srole also involves ensuring that Australia fulfils its intemational obligations in relation to 
sustainable fishing management. 


It also has a data collection program in order to complete research and assessment of 
fishery impacts on fish stocks, as well as guide decision makers with information. Of late, this 
final duty of AFMA’s has come under fire in relation to the information that was provided to 
the Minister conceming the possible effects of the super trawler. 


Strategic Assessments 


Under Part 10 of the EPBC Act, strategic assessments can be made in relation to Australia’s 
Commonwealth fisheries. Strategic assessments take into consideration large scale effects of 
a course of action or development, rather than managing on a project-by-project basis. In 
this way, strategic assessments can be helpful in gauging the cumulative impacts of a 
particular project on matters of national environmental significance. 


134 


AFMA undertakes strategic assessments of individual fisheries in order to determine how they 
are managed. This means that rather than continually having to asses a fishery’s individual 
operations, once a strategic assessment has been made, it gives approval for all operations 
to be carmied out - as long as they ar in accordance with that fishery’s approval 
management plan. 


CASE STUDY: The ‘Super Trawler 


In 2012, one of the most significant public debates in relation to marine fishing centred 
around the operation of the FV Margiris, the word’s second largest ‘super trawler, in 
Australia’s Small Pelagic Fishery. The 143m long vessel, later renamed the Abel Tasman, was 
granted a quota to harvest 18,000 tonnes of mackerel and redbait in Australia's southem 
waters. 


Supertrawlers have a bad intemational reputation for depleting fish stocks and poony 
monitored fishing practices. The main public concem with allowing the Abel Tasman to fish in 
Australian waters was the amount of ‘by-catch’ that is killed in the large nets, including 
turtles, dolphins, seals and migratory sea birds. 


Concems wer also raised regarding the potential for the amount of fish able to be taken by 
the supertrawler at any one time to cause significant localised depletion of fish stocks. 
Recreational and small commercial fishermen were concemed about the impacts of this 
depletion on other species. 


Advocates of the supertrawler, including a number of marine scientists, argued that fish 
stocks are managed by the quotas for the fishery, therefore, provided the quotas were 
complied with, the size of the vessel taking the fish was irrelevant. They also argued for the 
economic and transport efficiency of taking the quota with one ship, rather than a series of 
small vessels. AS a response to significant public outcry, in September 2012, Environment 
Minister, Tony Burke, amended the EPBC Act to introduce a power to prevent “declared 
commercial fishing operations” such asthe supertrawler if both the Environment Minister and 
the Minister for Fishernes agreed. An interim ban was imposed preventing the supertrawler 
from operating in the Small Pelagic Fishery, while the Ministers considered the issue. In 
November 2012, the Minister formally declared the supertrawler to be a Declared 
Commercial Fishing Operation under the EPBC Act. 


This declaration effectively prohibits the supertrawler from operating in the Small Pelagic 
Fishery for two years, until a full scientific assessment can be camed out as to its effects. 


An Expert Panel was appointed and given tems of reference in early 2013, in order to assess 
the adverse environmental impacts of large fishing vessels that can capture and store more 
than 2,000 tonnes of fish. The prohibition will remain in place until it is revoked, the Expert 
Panel reports its findings, or it expires (on 22 October 2014), whichever event happens first. 


+» A range of articles considering both sides of the supertrawler debate isavailable on the 
Conversation website. 


9.2 Marine farms (aquaculture) 


A growing industry 


In the past ten years fish farming (or marine aquaculture) 
has become a major growth industry in Tasmania and a 
highly profitable one. Over 140 marine farms have sprung 
up around our coastline, and fish farming now comprises 
over 2,000 hectares. 


Species being farmed are principally Pacific Oysters, 
Atlantic Salmon and Ocean Trout (all introduced species) 
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as well as scallops, mussels and abalone. Farming of other marine species has also been 
mooted. 


Growing concern 


A marine farming lease conveys a right of exclusive occupation of a marine area, which 
may previously have been accessible to the general public, to the leaseholder. In this way, 
marine farming can change the use and amenity of coastal and estuarine waters. 


Given the extent of potential changes in Tasmanian coastal and estuarine waters, many 
communities have raised concems about the impacts of marine farming. Marne farming 
development plans have been approved for the areas in which marine farming occurs 
within Tasmania. These include the Huon Riverand D’Entrecasteaux Channel, Pitt Water, Pipe 
Clay Lagoon, Tasman Peninsula and Norfolk Bay, Great Oyster Bay and Mercury Passage, 
Georges Bay, the Tamar River, Port Sorell and the Far North West (Duck Bay, Big Bay and 
Montagu) Trumpeter Bay and Macquane Harbour. 


Community concems include visual disturbances, ecological consequences on the marine 
environment, including the increased nutrient loads, spread of exotic ‘feral’ species, potential 
disease outbreaks in the marine environment, damaging effects on adjacent national parks, 
and alienating other users of the sea (swimming, boating etc). 


Which agency administers marine farming? 


The Marine Farming Branch of the Department of Primary Industries, Parks, Water and 
Environment is responsible for assessing and regulating marine farming activities. 


How is marine farming managed? 


The rapid growth of marine farming in Tasmania in the 1990s resulted in specific legislation 
being established to manage this activity. Unlike other industries, marine farming is not 
subject to general planning controls; it isassessed, approved and regulated undera different 
process. 


The Marine Farming Planning Act 1995 shares the objectives of the Resource Management 
and Planning System, including encouraging public participation. However, concemed 
citizens have more limited appeal rights in relation to marine farming than some other land- 
based developments. 


The MFPA provides for the development of Marine Farming Development Plans. These plans 
identify zones in which marine farming isa pemnitted activity. Outside of these zones, marine 
farming is prohibited. 


Under the Act, the public are given an opportunity to 
comment on Draft Marine Farming Development Plans (see 
below). The process for developing (or amending) a plan is 
similar to the process in place for land-based planning 
schemes under the Land Use Planning and Approvals Act 
1993. 


If the Marine Farming Planning Review Panel believes that 
current or future land-based activities in the area may have 
a negative impact upon marine faming, the Panel can request the Tasmanian Planning 
Commission to prepare an amendment to the local govemment Planning Scheme to 
address these concems. 


What are Marine Farming Development Plans? 


The Marine Farming Planning Act 1995 purports to protect the marine environment and give 
stakeholders a say in marine farming development, largely through the development and 
implementation of Marine Farming Development Plans (MFDPs). 
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There are currently fourteen MFDPsin force for Tasmania’s coastal marine and estuarine 
waters. 


Each MFDP identifies areas suitable for marine farming and incorporates these areas into 
marine farming zones. Within a marine farming zone there may be a number of farms, 
existing or potential, that may grow a range of species. 


The MFDP must include: 
=» a description of all marine farming zonesin the plan area; 
=» a description of the maximum area of the zone that can be leased; 


=» an environmental impact statement (HIS). The level of information in the EIS will vary 
depending on the scale of the proposed plan and the public interest in the proposal. At 
a minimum, the EIS must address the potential environmental impacts of the proposal 
and make sure that the draft plan is consistent with the objectives of the RMPS. 


=» draft management controls. 


The MFDP can also include rulesabout: 

=» speciesthat may be grown in each zone; 

s limitson stocking density foreach area; 

=» otheractivitiesthat may take place in the area; 
= environmental testing that must be camied out; 


= protecting orconserving the marine area (including water quality limits and restrictionson 
noise, light and disturbance); and 


=» matters that must be considered before issuing a marine farm lease and conditions that 
must be attached to a lease. 


Draft Marine Farming Development Plans (and draft amendments to MFDPs) are submitted 
to the Marine Farming Planning Review Panel for certification. Following certification, the 
draft plans are released for public comment for at least 2 months. 


After considering the draft plans, the ElSand any representations received, the Panel makes 
a recommendation to the Minister regarding the proposed plan / amendment. 


Can | have a say about Marine Farm Plans? 

There are a number of opportunities for the public to get involved in the development of 
marine farming development plans. 

1. Public meeting 


In the event that a new plan isto be developed, DPIPWE will hold a public meeting to gather 
information about the current uses and values of the area. Notice of public meetings is given 
in regional newspapers. 


It is really important to attend such meetings because it is an important opportunity to 
identify other water users and stakeholders in the area. 


At these meetings, the Department will outline its proposed draft plan and the public will be 
invited to respond, either orally or to follow up in writing, describing the ways they may use 
the area (eg forrecreational or commercial fishing, sailing or water skiing etc). 


After initial consultation, the Department ora planning authority may prepare a Draft Marine 
Farming Development Plan for public exhibition. 


137 


2. Public Exhibition of a Marine Farming Development Plan 


Once a draft plan (oran amendment) is developed, it is released for public exhibition for at 
least two months. There will be a public notice informing the community where the draft 
MFDP isavailable and how to make representations in relation to the plan. 


Generally, the draft plans are available on the intemet. If you do not have access to the 
intemet, you will be able to inspect the draft plan at a DPIPWE office orto purchase a Copy. 


Itisa good idea for your representation to draw attention to any requirements in Part 3 of the 
Marine Farming Planning Act 1995 (especially, Sections 21 - 24), that have not been 
addressed in the draft plan. Forexample, you may believe that an identified Marine Farming 
Zone will not be sustainable because of the impacts on seagrass species, that mitigation 
measures proposed for environmental impacts are inadequate, that additional monitoring 
should be required or that altemative locations for the proposed marine zones should be 
disc ussed. 


3. Public hearings 


The Department reviews all written representations and prepares a report to the Marine 
Farming Planning Review Panel. This report must contain a copy of the written 
representations received and the Department’s response to these representations. 


The Panel must consider all representations and must hold public hearings if at least one of 
the representors has requested this. If you made representation, you may be invited to 
attend the hearing and speak to the Panel. The hearings are generally fairly informal, and 
usually there will be an opportunity to ask questions from the floor. 


The Panel will consider all submissions from the public, the provisions of the legislation and 
the State Coastal Policy before making a commendation to the Minister about whether to 
approve the Draft Marine Farming Development Plan or not. 

4. Minister’s decision 


The Minister considers the Panel's advice, along with all representations, and decides 
whetherto: 


= approve the MFDP asappilied for 
= approve the MFDP with amendmentsor 
= refuse to approve the MFDP 


The Minister is not required to follow the recommendation of the Panel. However, s/he is 
required to consider their recommendations and to table reasons in Parliament for any 
decision that doesnot follow the Panel’s advice. 


5. Appeals 


There is no right of appeal if you do not agree with the Minister's decision to approve a 
Marine Farming Development Plan. In some limited circumstances, you may be able to seek 
judicial review of the decision or the Panel's commendations if you can establish that the 
correct procedure wasnot following orthat relevant considerations were ignored. 


@® Land based facilities associated with marine farming, such as on-shore sheds, are 
controlled by local councils and are subject to normal planning and pollution controls as 
prescribed under LUPAA and EMPCA. 


a Go to Chapters5 and 6 for information. 


6. Review 


MFDPs are required to be reviewed at least once every ten years. Keep an eye out for 
notices inviting public comments on these reviews. 
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What other provisions apply to marine farms? 


Marine fam leases give leaseholders exclusive right of access to the lease area for up to 30 
years. The lessee can also apply for renewal of the lease. 


Once a lease has been issued, you may still need a licence to cary out marine farming 
activities. Licensing of these activities is regulated by the Living Marine Resources 
Management Act 1995. 


What do | do if |am concerned about marine farm developments? 


If you are concemed about the possibility of the release of pests, such as feral Pacific 
Oysters, from an approved marine fam, contact DPIPWE. Under the Living Marine Resources 
Management Act 1995, DPIPWE must act to minimise the outbreak of disease and control 
pests. To achieve this, DPIPWE can issue control ordersin relation to marine farms. 


You can also lobby outside the statutory planning processes prescribed by the Marine 
Farming Planning Act 1995 by talking to govemment officers, Ministers, politicians, industry 
representatives, media and the general public. Many concemed citizens choose to lobby in 
order to get their message heard. To be most effective, you will need to start lobbying as 
soon aspossible after you hearabout a proposed Marine Farming Development Plan. 


Tips for lobbying 


=» Write letters to the Minister and Shadow Minister for Primary Industries and to the Marine 
Farming Branch of DPIPWE. You can also write to your local politicians, councils and 
newspapers. 


=» Gettogether with otherconcemed people in yourarea to lobby jointly. 


=» Tryto setup a meeting with industry representatives, including the companies who will be 
operating in the manne farming plan area. 


=» Contact other groups around the state who have had experience in lobbying to identify 
what worked forthem. 


= Inform the local and extended community about what is being proposed, so asto gain 
public support for conservation of your waterway. 


= The Panel's focus is on environmental and other impacts of the proposed development. 
You should collect reliable scientific information as to the environmental impacts of the 
proposal - including expert evidence on such issues as noise, water currents, invasive 
speciesand suggested placement of nets. — 


9.3 Marine Reserves 


Marine Protected Areas (sometimes called “marine 
reserves”) have essentially the same purpose as land- 
based national parks and reserves: setting aside 
habitats to protect natural ecosystems and plant and 
animal species. 


Marine reserves are also very important to the long 
term survival of the fishing industry, as an aid to 
protecting fish tocksand breeding grounds. 


Although Tasmania has extensive areas of land within its reserve system, a much smaller 
percent of its coastal waters have been protected to date - despite having a very high 
biological diversity. 


There has been strong commercial antagonism to setting aside marine reserves. At present 
Tasmania lags behind the rest of Australia, having by farthe smallest area of marine reserves, 
and also the lowest proportion of its waters protected. 
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For a long time, only a handful of Marine Protected Areas were established around the 
Tasmanian coastline - located at Govemor Island, Tinderbox and Ninepin Point, Maria Island, 
Port Davey - Bathurst Harbour (17 000 ha) and the Kent Group of Islands. The last three are 
marine extensions of terrestrial national parks. 


In 2009, the govemment declared 14 new marine reserves following some of the 
Commission's recommendations in relation to its review of the Bruny Bioregion. All current 
marine reservesare listed on the DPIPWE website. 


A largerreserve hasalso been declared around Macquarie Island in the far Southem Ocean. 


Commonwealth Marine Reserves 


The Commonwealth govemment declares its own system of Marine Reservesin nationally 
controlled waters and, in 2012, expanded the system of Commonwealth marine reserves by 
2.3 million km2. The Commonwealth govemment also continues to work with State 
govemments to encourage them to develop representative marine reserve networks in each 
State. 


Of particular relevance to Tasmania is the South-East Commonwealth Marine Reserves 
Network, which stretches from the farsouth coast of New South Wales, around Tasmania and 
Victoria and west to Kangaroo Island off South Australia. 


~~ Find out more about management of reserves in South East Australia on the Department 
of Environment website. 


Expanding the marine reserve system 


Recognising the failure to adequately reserve manne habitats, all 
statesand the Commonwealth are now gradually working towards 
a National Representative System of Marine Protected Areas, to 
ensure that sea habitats are adequately protected. 


In Tasmania, moves towards greater protection of marine areasare 
very slow. The Marine and Marine Industries Council (comprising 
stakeholders and experts) finalised a Marine Protected Areas 
Strategy a number of years ago, but limited action has been taken 
to implement the Strategy. 


Under the Strategy, the Tasmanian Planning Commission is responsible for undertaking public 
inquires to identify and select new marine protected areas (under the process set out in Part 
2 of the Public Land (Administration and Forests) Act 1991). These inquiries are initiated by the 
Minister for Planning and involve extensive public consultation. 


For more information on the process for developing a manne reserve, visit this DPIPWE 
website. For information about the Public Inquiry process, visit the Planning Commission 
website. 


How are marine reserves managed and protected? 


Tasmania 


Tasmanian marine reserves can be created under Part 5 of the Living Manne Resources 
Management Act 1995 or the Nature Conservation Act 2002. You will need to look at both 
Actsto find out what provisions apply 


a see Chapter 7 forinformation about species protection under these Acts. 


There are several different types of reserve areas with different mules and management 
strategies, depending on the purpose of the reserve and the values being protected. 
Management rules generally provide for habitat and species protection whilst allowing 
certain activities to take place (such asdiving). 
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Marine reserve rules are enforced by the Marine Police, and by Parksand Wildlife officers. 


a Go to Chapter 7 to see how Tasmania's coastal zone ismanaged. 


Commonwealth 


The national Director of National Parks is responsible for ensuring that the South East 
Commonwealth Marine Reserve is effectively managed. The plan outlines zones within the 
reserves and categories of activities that can and cannot occur, and when approval from 
the Director is required. Activities regulated under the management plan _ include 
commercial fishing and tourism, mining, recreational activities, scientific research and vessel 
transit shipping. 


The South-east Commonwealth Marine Reserves Network Management Plan 2013-23 took 
effect on 1J uly 2013. 


What activities are prohibited in marine reserves? 


Some reserves are 'no-take' reserves, whilst others allow certain types of fishing in certain 
areas. Generally, within a dedicated manne reserve, you must not: 


=» Collect any living ordead matenals 
=» ham orremove plants oranimals 
= fish orset nets or pots within the reserve. 


For the larger Kent Group and Port Davey / Bathurst Harbour marine reserves, there are ‘no 
take’ zones and restricted fishing zones where you can collect abalone and rock lobster and 
Cary out line fishing. 


Fishing in marine reserves is controlled by the Fisheries Rules 1999 under which zones are 
identified allowing fishing or restricted fishing within the marine components of the Kent 
Group, Mana Island and Southwest National Parks. 


To see what activities are permitted and prohibited in each of the Tasmanian marine 
protected areas, visit this DPIPWE Website. 


DPIPWE also issues permits for people who are undertaking research in Marine Protected 
Areas. Fishing is also restricted in a number of Research Reserves around Tasmania, so that 
research and monitoring can take place in those areas. For example, in the Bay of Fires, 
there is research being undertaken in relation to abalone. Fishing in the research area is 
completely banned forthe duration of the study. 


Marine Reserve Management plans 


Affected communities are consulted in the early stages of a plan being developed. 
Following this targeted consultation, a draft management plan is released for broader public 
comment. Any person may submit a written representation in relation to the draft plan within 
the period set out in the notice. 


| Ifthe marine reserve has been declared under the Nature Conservation Act 2002 


= Allrepresentations will be forwarded to the Commission to consider. 


=s The Commission may hold a public hearing before making a recommendation report to 
the Minister in relation to the draft Management Plan. 


ifthe reserve has been declared under the Living Marine Resources Management Act 1995 


= All representations will be forwarded to the Secretary to consider before making a 
recommendation report to the Minister. 


= Once a management plan has been signed off by the Govemor and published in the 
Gazette, there are no legislative avenues for appeal. The plans are generally reviewed 
after 10 years. 
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How do | find out about Marine Reserve Management Plans? 


You can find out about more about draft and final Marine Reserve Management Plans by 
contacting the Marine Resources Branch or the Parksand Wildlife Service. 


~w> To see the list of current Management Plans, go to the Parksand Wildlife website. 


9.4 Marine pollution 


Pollution of the sea is mostly regulated by general 
pollution laws, including pollution from land-based 
sources, such assewage outfalls. 


The Pollution of Waters by Oil and Noxious Substance 
Act 1987 deals specifically with discharges of oil from 
ships and other matters. This Act gives effect to the 
intemational MARPOL convention on marine pollution. 


There have been very few prosecutions in Tasmania for 
manne pollution, however recent changes to 
the Pollution of Waters by Oil and Noxious Substance 
Act 1987 and the Environmental Management and Pollution Control Act 1994 will make it 
easier forenforcement action to be taken in respect of marine pollution incidents. 


a Go to Chapter 6 for information about pollution laws and what to do if you are concemed 
about pollution, such ascontacting the state pollution hotline on 1800 005 171. 


Pollution outside of the 3-mile zone is controlled by the federal govemment under 
the Protection of the Sea (Prevention of Pollution from Ships) Act 1983 and the Environment 
Protection (Sea Dumping Act) 1981. 


Under new regulations, dumping of wastes in sea water is the responsibility of the federal 
govemment, except within bays and estuaries (from low water mark). 


~w> Formore information about management of marine pollution in State waters, visit the EPA 
website. 


9.5 What do! do if | am concerned about something that is happening in 

marine areas? 

Legislation sets out heavy penalties for offences in marine protected areas. However, 
policing of the sea is very difficult so public assistance in reporting possible illegal activities is 
vital to fisheries and wildlife insoectors. 

If you observe activities that may be illegal: 

= Forfishenesoffences you can contact the Marine Police on 6230 2475. 


= If the area is a marine reserve, you should contact a Parks & Wildlife ranger at their 
nearest station. 


= If waterway pollution is involved you should contact the EPA Division on 1800 005 172. 
a Go to Chapter 6 for information regarding taking action in respect of pollution. 


= ‘Try to find out asmuch asyou can about the activities that are occuning, without putting 
yourself at risk. 


=» Take photosand videosfor evidence. 
=» Record vehicle and boat registration numbers if possible. 
=» Make a log of how often you see the activity occuming. 


a Go to Chapter 13 for more information about taking action. 
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10. Rural Lands, Soil and Water Laws 


Farming covers much of Tasmania's land area and can have profound 
impacts on environmental quality. Rural industries use large quantities of 
chemicals and fertilisers and these are released directly into the open 
environment. 


Farming activities can have major impacts on water quality, soils and 
erosion and can pose a significant threat to remnant patches of native 
vegetation. 


Despite all these impacts, the farming sectoris one of the least regulated. Tasmania now has 
some vegetation clearance controls, but it is the only state with no specific soil protection 
legislation. 


Farmers often do not need land-use planning approval when undertaking agricultural 
activities as most of these activities are defined asa ‘permitted use' in rural zones in Planning 
Schemes. 


The Primary Industry Activities Protection Act 1995 also prevents some common law ‘nuisance’ 
actions being taken against farmers for noise and other pollution caused by their activities. 


Many of the environmental problems in rural areas have resulted from regressive historic 
attitudes and poor agricultural practices. However, the farming sector has itself been 
seriously affected by rapidly spreading soil salinity, rural tree decline and climate-induced 
drought. These factors have reduced the economic viability of many farms and continue to 
cause great distress in farming communities. Therefore, most farming communities today 
recognise the need to change to sustainable farming practices. 


How are rural lands protected? 


The State Policy on the Protection of Agricultural Land (often referred to as the 'PAL policy’) 
relates mainly to overall land use and doesnot contain specific provisions that can be used 
to prevent environmentally harmful farming practices. 


A new version of the PAL policy was released by the Tasmanian Planning Commission in 2009. 
Controversially, the new policy includes plantation forestry as a protected agricultural use. 
The TPC also issued a Guideline for non-agricultural use of prime agricultural land. 


Along with all other State Policies, the PAL Policy is given effect through council Planning 
Schemes (# Go to Chapters 4 and 5 formore information). 


The day-to-day use of rural lands is mostly regulated by a variety of pieces of legislation 
dealing with specific aspects of land and water use. The most important of these is 
the Environmental Management and Pollution Control Act(# Go to Chapter 6 for 
information about this). 


Vegetation Clearance Controls 


a Go to Chapter 7and 8 for information about the laws regulating small and large scale 
clearing of vegetation. 
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10.1 Farm Chemicals 


The farming sector has become reliant on the use of chemicals, for both 
agricultural and veterinary purposes. 


The use and abuse of these chemicals can have grave environmental 
consequences, so regulation of them is a very important component of 
environmental law. 


Farm chemicals are regulated throughout their life cycle - from their manufacture to 
transport, sale, storage, use and disposal - bya variety of mechanisms. 


Who regulates what chemicals can be used? 


The Australian Pesticides & Veterinary Medicines Authority (APVMA) is responsible for 
assessing and registering chemical products for use in Australia. It is an offence under 
theTasmanian Agricultural and Veterinary Chemicals (Control of Use) Act 1995 to sell or use a 
chemical product that has not been approved by the APVMA. 


The regulation and control of registered chemical products is administered throughout 
Australia under fourCommonwealth Acts- known asthe 'AgVet Acts. 


® an amendment to one of these Commonwealth Acts, the Agricultural and Veterinary 
Chemicals Code Act 1994, is currently before Parliament. If passed, the Agricultural and 
Veterinary Chemicals Legislation Amendment Bill 2012 will give APVMA the power to 
penodically review active constituents in already approved chemicals. The new legislation 
would also require APVMA to implement the Code by issuing guidelines and taking 
enforcement action in relation to unauthorised chemical use. 


In Tasmania, these national acts have been adopted by the Agncultural and Veterinary 
Chemicals (Tasmania) Act 1994, which enables state govemment officers, agencies and 
courts to administer the provisions of the federal Acts. 


The APVMA haSa variety of powers that it can use to protect the public. For example, if the 
Authority was convinced that there was an undue risk to the safety of people exposed to a 
chemical product or its residues, or if the product was discovered to have an unintended 
harmful impact on exposed animals, plants or ecosystems, the Authority could require any 
person who has stocks of the chemical products to stop supplying the products and/or to 
take other directed actions. 


The Australian Competition and Consumer Commission (ACCC) also has powers to issue 
product recall notices, under the Commonwealth Competition and Consumer Act 2010. For 
example, if you were able to show that a product was mislabelled, orcontained a chemical 
that wasnot registered for use in Australia, you could request that the APVMA and the ACCC 
investigate whetherthe product should be removed from the market. 


Where can | find information about farm chemicals? 


The Australian Pesticides & Veterinary Medicines Authority keeps a register of all agricultural 
and veterinary chemical productsand approved active constituents. The website also 
contains a lot of useful information about specific chemical agents and controls. It also tells 
you what chemicals are prohibited or restricted, and how they are restricted. You can 
request further specific information from the APVMA. 


In Tasmania, the Spray Referral and Information Unit (the ‘Spray Unit’) within the Department 
of Primary Industnes, Parks, Water and Environment (DPIPWE) functions as a point of contact 
for information and complaints. The Spray Unit can inform you about 'maximum prescribed 
levels of chemicals in foods, soils or water and can also assist you with tests of water, soil or 
produce in orderto detect levels of contamination. 
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® If you still have concems about a specific chemical or chemical pollution, you may 
be able to make a Right to Information (RM) request to relevant federal or state 
govemment authonties to find out more (# go to Chapter 13 for information about 
RTl requests). 
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How are chemicals regulated within Tasmania? 


The use, storage and disposal of agricultural and veterinary chemicals 
isregulated in Tasmania by the Department of Primary Industries, Parks, 
Water and Environment. The main legislation dealing with farm 
chemicals is the Agricultural and Veterinary Chemicals (Control of Use) 
Act 1995, and the Regulations and Orders made under the Act. The 
most important of these regulations is the Agricultural and Veterinary 
Chemicals (Control of Use) Regulations 2012. 


Under these laws, anyone using, transporting or disposing of chemicals must do so strictly in 
accordance with the label. If you do not follow the directions on the label, you could face a 
fine of up to $26,000 (see section 18). 


The Minister for Primary Industries can also issue orders: 
= regulating the handling of a chemical product (section 20); or 
= prohibiting the use ofa particular chemical product for any pumose. 


In particular, it isan offence to handle or dispose of a chemical product that is or is likely to 
be an “injurious presence” in a body of water, unless you have a pemnit (clause 
5, Agricultural and Veterinary Chemicals (Control of Use) (Handling of Chemical Products) 
Order 1996). Anyone who does not comply with an order, can be prosecuted and could 
face a fine of up to $26,000. 


The Act also sets up a system of pemnits and licences that commercial operators (including 
aircraft operators who conduct aenal spraying) must obtain in order to be able to lawfully 
use chemicals. For example, if you intend to use an agricultural or veterinary chemical for 
commercial purposes, you must have a commercial chemical operator licence (see sections 
8 and 21 of the Regulations). 


The Registrar of Chemical Products (see contact list) controls permits and licences and has 
extensive responsibilities underthe Act. 


Chemicals in drinking water and food 


The acceptable limits for agricultural chemicals in drinking water are listed in Chapter 6 
(section 6.3.3) of the Australian Drinking Water Guidelines 2011 published by the National 
Health and Medical Research Council (NHMRC). 


~w> To download the Tasmanian Drinking Water Quality Guidelines, go to the Department of 
Health and Human Services website. These guidelines are linked to Tasmania’s Public Health 
Act 1997. 


If chemical levels in water used for domestic purposes or stock watering are higher than the 
levels set out in the Guidelines, there may be a breach of the Agricultural and Veterinary 
Chemicals (Control of Use) Act 1995. If Guideline levels have been, or are likely to be, 
exceeded, inspectors can ordera person using agricultural chemicals to stop using them or 
change the way that they are used. 


The Public Health Act 1997 also contains provisions requiring the Director of Public Health to 
be informed about contamination of water supplies causing a threat to public health (see 
section 128). 


Under s150 of the Public Health Act 1997, the Directorcan orderthat any substance which is, 
or is likely to be, a threat to public health not be manufactured, sold, used or transported. 
Part 5 of the Agricultural and Veterinary Chemicals (Control of Use) Act 1995 also provides 
powersforan inspector to require contaminated stock or produce to be destroyed. 
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The Food Act 2003 adopts the Australia and New Zealand Food Standards Code, which sets 
maximum allowable limits for pesticide contamination of water and human and stock food. 
It isan offence to sell any food that doesnot comply with these Standards. 


What do | do if | want laws to be changed? 


If you believe that chemical control regulations are deficient and need upgrading, then you 
should: 


=» Lobby the Minister for Primary Industries or the Tasmanian Agricultural and Veterinary 
Chemicals Advisory Committee, a statutory body which gives advice to the Minister on 
such issues. 


=» Lobby the Ministers responsible for the Public Health Act 1997 and the Environmental 
Management & Pollution Control Act 1994. 


=» For changes to Federal laws, lobby the Minister administering the AgVet code, the 
APVMA, orthe Minister for the Environment. 


=» Look out for notices about opportunities to make submissions into reviews of the Drinking 
Water Guidelines or Food StandardsCode. 


10.2 How is chemical spraying regulated? 


Drift or seepage of chemicals from one property to another (or into 
waterways and catchments) may cause immense anxiety and frustration to 
those who are affected. Therefore, a number of controls exist to manage the 
impact of chemical spraying on nearby properties. 


Under the Agricultural and Veterinary Chemicals (Control of Use) Act 1995, commercial 


ground and aircraft spraying operators must have a pemnit, and the aircraft be licensed to 
conduct spraying. It is illegal to attach aenal spraying equipment to any aircraft unless the 
aircraft isapproved by the Civil Aviation Safety Authority for agricultural operations. 


Agricultural spraying isregulated under: 
» Code of Practice forAenal Spraying 


» Code of Practice forGround Spraying 
» Agriculturaland Veterinary Chemicals (Control of Use) Regulations 2012 


These codes and regulations spell out comprehensive rules that operators and contractors 
must comply with when camying out spraying operations. These include requirements to 
inform neighbours likely to be affected, weather conditions in which operations may need to 
be abandoned orchanged and setting out areas which must not be sprayed, eg over water 
bodies or within buffer zones of sensitive sites such as schools. In general, chemicals must not 
be allowed to move “off target to the extent that it may adversely affect any persons, their 
land, water, plants or animals.” 


If you are affected by spray drift, you should lodge a complaint as early as possible with the 
operator, the owner of the land being sprayed and the Spray Unit and demand that action 
be taken. If possible, identify any specific breaches of the relevant Spraying Code or 
Regulations- for example, are the operator and the aircraft properly licensed? Was spraying 
camied out too close to sensitive sites? Does your neighbour have a permit authorising them 
to apply the chemical via inigation? 


The forestry industry also uses significant quantities of pesticides and herbicides. Forestry 
operators are required to comply with the Forest Practices Code when applying chemicals. 
The exclusion zones around waterways in the Forest Practices Code are curently stricter than 
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those in the Code of Practice for Aerial Spraying - in future the spraying codes could be 
amended to adopt the stncter exclusion zonesset out in the Forest PracticesCode. 


a Go to Chapter 8 formore information about forestry controls. 


Can spraying be prohibited? 


Yes. Under the Agricultural and Veterinary Chemicals (Control of Use) Act 1995, the Minister 
can issue orders controlling or prohibiting agricultural spraying, in order to protect susceptible 
plants, stock, public health, the environment or trade. A person must comply with such an 
order, orface a fine of up to $26,000 ($52,000 fora corporation). 


What legal remedies are available? 


A variety of remedies is available if you can show that the ham you have suffered (such as 
poor health, stock deaths or increased pollution levels in your water supply) wascaused bya 
particular spraying event: 


| Under common law 


a Go to Chapter 6, for information about common law actions for chemical trespass and 
nuisance. The court could issue an injunction to prevent the neighbouring landowner from 
future spraying. The court could also award damages for any ham suffered due to the 
spraying. 


Under the Environmental Management and Pollution C ontrol Act (EMPC A) 


If the spraying hascaused environmental ham (including environmental nuisance), and was 
not camied out in accordance with a pemnit, it may be an offence under EMPCA. 


a Go to Chapter 6, for information about how your local council, the EPA Director or yourself 
can take action for offences under EMPCA - including issuing infringement notices, 
prosecuting the offender or taking civil action in the Tribunal. If you take action in the 
Tribunal, the Tribunal may make orders such as the prohibition of future spraying and/or the 
payment of compensation for any injury, loss and damage that you have suffered asa 
consequence of unlawful spraying activities. 


é You have 3 years from the date of being sprayed to take 'nuisance' actions under EMPCA. 


Under the Agricultural and Veterinary Chemicals (Control of Use) Act 


This Act makesit an offence fora person to camy out (orcause to be canied out) agricultural 
spraying which ‘adversely affects any person, plants, stock, agricultural produce, water 
bodies, groundwater or soil on another person's premises unless that person has obtained 
permission of the owner of those premises (Section 30(1)). 


‘Adversely affects is defined to mean a residue of an agricultural 
chemical product 'in excess of the prescribed level’ - Regulation 44 of 
the Agricultural and Veterinary Chemicals (Control of Use) Regulations 
2012 prescribes specific limits for various situations, including limits set out 
in the Drinking Water Guidelines, groundwater residue limits set by the 
Registrar for a particular region or maximum residue levels set out in 
the Food Act 2003. The penalty for contravention is a fine of up to 
$26,000. The Registrar or an inspector can also issue infringement notices 
on the spot. 


Regulation 5 of the Agricultural and Veterinary Chemicals (Control of 
Use) (Handling of Chemical Products) Order 1996, prohibits the handling or disposal of a 


chemical product that causes the chemical product to be an “injurious presence” in any 
body of water. You should report any breaches of this Order to the Spray Unit. 
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® When making a complaint to the Spray Unit, you should remind them that they are 
obliged to act in a way that furthers the objectives of the Act, including to “avoid the 
presence of chemical products in food for human consumption, feed for animal 
consumption and drinking water supplies’. 


Farmers and forestry operators mustnotify all occupiers of properties within 100 metres of the 
target area of aerial spraying activities and should advise neighbours of ground spraying 
activities. Under section 31 of the Agricultural and Veterinary Chemicals (Control of Use) Act 
1995, you can also apply to DPIPWE fora direction to be notified of chemical spraying in the 
vicinity of your home. 


You can only apply ff: 
=» youhave been living at your premises for at least 12 months, and 


=» yourhome iswithin 1 kilometre of an area that is likely to be sprayed using aenal spraying, 
or within 100 metres of an area likely to be sprayed using ground spraying techniques; 
and 


=» youpayanapplication fee. 


The Secretary of DPIPWE can issue a direction to the landowner that you must be given 
adequate notice of spraying activities, including the types of chemicals that will be used. If 
the landowner doesnot comply, he/she is guilty of an offence and could face a fine of up to 
$26,000. 


| Under the Police Offences Act 1935 


Section 19 of the Act prohibits placing anything mixed with poison on public or private land if 
it may be “destructive to life”. 


‘Under the Inland Fisheries Act 1995 


Under this Act, it isan offence for any person (including a corporation) to: 


=» put, or allow to flow, into any inland waters containing fish any liquid, gaseous or solid 
matter which is likely to be poisonous or injurious to fish, the spawning grounds of fish or 
the food of fish (section 126 (1)); or 


=» put into any inland waters any fertiliser or any other chemical substance, unless they 
have consent from the Director (section 126(3)). 


Maximum penalties for offencesare $6,500. 


Orr farm chemicals have been released into a river system, you should approach the Inland 
Fisheries Service and ask them to investigate. 


Under the Public Health Act 1997 


Section 128 provides that an agency, public authority or person responsible for managing a 
water supply (such asa local council) must manage the water in a manner that does not 
pose a threat to public health. On becoming aware that the quality of the water is oris likely 
to become, a threat to public health, they must notify the Director. The maximum penalty for 
failing to notify the Director is $3,250. 


The section also requires councils to take appropriate action if water contamination is, or is 
likely to be, a threat to public health. This can range from issuing ‘Boil Water notices, to 
providing altemative water supplies for the community until the contamination is addressed. 
Under section 129, the Director may also issue orders restricting the use or supply of water - 
any person who fails to comply with an order can be prosecuted and face a maximum 
penalty of $13,000. 
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What can | do if my property or water supply is affected by spray drift? 
Notify authorities: 


=» Immediately contact the Spray Unit within DPIPWE on 1800 
005 244. The Spray Unit will investigate complaintsand can 
initiate prosecutions if there is sufficient evidence of a 
breach. 


= If the problem is likely to persist, it is a good idea to also 
lodge a complaint with the state pollution hotline (1800 005 
171) and request that action be taken to restrict the 
operators activities. The Director of the EPA can serve an 
Environment Protection Notice (EPN) on someone who is 
breaching a Code of Practice and, if the breach continues, commence legal 
proceedings (# Go to Chapter 6). 


=» If you are concemed about water quality, contact the Director of Public Health for 
advice. The Director has powersto make orders against individuals and public authorities 
to ensure that water quality does not present a public health risk. 


=» Contact the Environmental Health Officer (EHO) at your local council and ask them to 
take a water sample. EHOs are expenenced in proper sampling techniques and can 
amange for the sample to be analysed. If the sample is contaminated, ask the EHO to 
take action against the polluter. 


® the EPA and the Registrar have signed an Memorandum of Understanding outlining their 
respective responsibilities for investigating and addressing chemical spraying and spill 
incidents. 


Record information: 


=» For ongoing issues, it is important to maintain baseline information so that you can 
investigate suspected contamination and show that chemical levels are higher than 
normal. Contact your local Landcare or Water Watch group from information about 
basic chemical monitoring in yourarea. 


= If your property has been sprayed or affected by chemical run-off, you will need 
evidence of this, and be able to link the event to a particular operator or landowner. It is 
advisable to take photos of spraying (if possible), make diary notes, take samples and 
have them tested for chemical residuesassoon as possible. 


= Take reliable samples of water, soil or produce and have them tested by an accredited 
laboratory. 


= Tests would need to show that the levels of the chemicals in your soil, water or produce 
exceed the maximum levels allowed under the Regulations (e.g the Drinking Water 
Guidelines). It may be necessary to conduct several tests overa number of months. 


= If you are concemed about health impacts, go fora medical check up. Keep medical 
records showing any abnomally high chemical residues in your body or other symptoms 
that may be related to exposure to chemicals. 


a Go to Chapter 13 for general information about taking action. 


10.3 1080 poison 


1080 (sodium monofluoracetate) isa poison frequently used to control pest species in rural 
areas. Since J anuary 2006, 1080 poison has not been used in State forests. However, private 
forestry operators and farmers continue to use 1080 to target browsing animals such as 
possums and wallabies. 
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Use of 1080 is regulated by DPIPWE under the Poisons Act 1971 and the Code of Practice for 
the Use of 1080 for Native Browsing Animal Management (1080 Code). All use of 1080 poison 
is supervised by a DPIPWE Wildlife Management Officer. 


In May 2011, a Report was released as part of the Tasmanian Community Forest Agreement 
that focussed upon finding altematives strategies for 1080 use. The Report recommended a 
number of altematives to 1080 use be adopted, such as wallaby grids, wildlife-proof fencing 
and a potentially more humane poison called ‘Feratox’. 


Required pernits 


Before 1080 baits can be laid, the operator must obtain several pennits: 


= Permits for use of a controlled poison under the Agricultural And Veterinary Chemicals 
(Control of Use) Act 1995 

=» A pemnit to ‘take’ (that is, to kill) specified wildlife under the Nature Conservation Act 
2002 


= If anythreatened speciesmay be affected, a pemit under the Threatened Species 
Protection Act 1995. 


A pemmit to lay 1080 must not be issued unlessan authorised officer is satisfied that a damage 
assessment hasbeen canied out which shows that: 


= Wildlife posesan unacceptable risk to existing crops or pasture (determined by a formal 
damage assessment); and 

= The poison will not pose an unacceptable risk to non-target species (a risk assessment 
must be completed); and 


=» Altemative control measures (e.g. shooting and fencing) have been tried and are not 
effective. 


On general, only one pemmit will be issued forthe same site within three years. 


Reshictions on the use of 1080 poison 


The 1080 Code providesthat poison baits must not be laid within: 

=» 200 metresof an occupied house ora public picnic facility 

= 20metresofa permanent stream 

= 5metresofa property boundary orpublic road. 

The permits can also impose additional restrictions, for instance in areas occupied by large 
numbers of non-target species. If you are aware of some affected areas that may be highly 


sensitive to 1080 poison (wet areas, feeding grounds), you should notify DPIPWE and ask them 
to make sure that the conditionsdo not allow 1080 to be laid in these areas. 


The pemnit holderis required to: 


= give written notice to all landholders within 500 metres of the poison line (DPIPWE can 
also require notification to be given to landowners within a larger radius). Notice must be 
given at least 4 working days prior to the poison being laid. 


= dispose of all uneaten bait and all animal carcasses, including those on neighbouring 
properties. 


= display ‘1080 poison’ notices on gatesand fence lines, forat least 28 days after laying the 
poison. 
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10.4 Chemicals affecting organic farms 


In the case of organic farming, contamination by any chemical at 
all could have an adverse effect on your business and possibly 
Cause you to lose your accreditation. Therefore, it is important to 
be aware of the activities around you and how they may affect 
your organic status. 


The very first step is to notify the relevant landowner (or business / forestry operator that you 
operate an organic farming enterprise. Inform them of your position with regard to soil and 
water quality and seek assurances from them that their operations will not affect the via bility 
of your business. 


If you are concemed about nearby logging operations, ask fora copy of the Forest Practices 
Plan for the land - check for buffer zones and conditions regarding chemical use, including 
herbicides and fertilisers. If you have questions about how the forestry operations will be 
camied out, ask the operators. 


You can also contact the Minister for Primary Industnes and Water and ask her or him to issue 
a specific order controlling or prohibiting agricultural soraying on the property. You will need 
to justify the order on the grounds of protecting “susceptible plants and stock, public health, 
the environment and trade”. The Minister will consult with the Minister for the Environment 
before making a decision about whether to issue an order. 


~w> Forinformation about certification orgovemment assistance for organic farming, contact 
the Tasmanian Food Opportunities Unit within DPIPWE. You can also visit the Organic 
Coalition Tasmania website for details of current projects. 


10.5 Genetically Modified Crops 


GMO crops are causing considerable concem throughout the world 
because they have been developed at a faster rate than 
govemments have been able to regulate them and assess their 
effects. 


All three levels of govemment in Australia have been tying to 
grapple with this issue. 


At the federal level: 


The federal Gene Technology Act 2000 came into force in J une 2001. This Act institutes a set 
of regulations that are applied nationally, administered by the Gene Technology Regulator. 


At the state government level: 


There is currently a moratorium on the commercial release of genetically modified plant 
crops in Tasmania under the Plant Quarantine Act 1997. Though similar moratoriums have 
recently been lifted in NSW and Victoria, the Tasmanian govemment's Policy Statement on 
Gene Technology and Tasmanian Primary Industries 2009 - 2014 confirms that the moratorium 
will remain in place until at least November 2014. 


Provisions have been made for limited exemptions to the moratonum under section 99 of 
that Act - principally for existing poppy crops and open-air trials for non-food crops, and 
enclosed food and animal trials. 
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On January 2014, the govemment announced the moratorium would continue indefinitely. 


Since November 2005, the whole state has also been declared a GMO-free area under 
the Genetically Modified Organisms Control Act 2004. This Act also provides for a strict 
licensing regime for research into GMOs within Tasmania. Under the Act, any person 
producing, selling or otherwise dealing with a GMO in a designated GMO-free area, 
without both a permit and a GMO licence will face a fine of up to $260,000 (s.7). 


GMOsare also regulated under the Gene Technology (Tasmania) Act 2012. This Act was 
introduced to align state laws with the Commonwealth Gene Technology Act 2000, 
which uses the Precautionary Principle as a basis for its regulatory framework and 
includesa range of strict liability offences. 


The Biosecurity Policy and Strategy was developed by the state govemment in 2006. It 
sets out a number of policy objectives for maintaining the low level of pests, diseases and 
weeds in Tasmania. The Policy provides that before a potential disease/pest is imported 
to Tasmania, it must be assessed against particular criteria, including whether it poses a 
suita bly ‘very low risk’. 


~w> Download the Biosecurity Strategy 2013-2017, which seeks to implement the Policy, 
from the DPIPWE website. 


Opportunities for Public Participation: 


Under the GMO Contol Act, a “person aggrieved” may appeal against permit conditions 
(ae see Section 30). 


Under the Gene Technology Act 2000, where significant risks are posed to the health and 
safety of people and the environment, the public may make written submissions about 
applications for licences and risk management plans. The Regulator may hold public 
hearings (section 47) and, after considering submissions, may issue a licence only if 
satisfied that satisfactory risk management measuresare in place. 


an aggneved person or the Regulator may apply to the Federal Court for an injunction 
where a person is about to contravene or is contravening the Act or regulations (# see 
Section 147). 


The Regulator must keep a register of low risk ‘product dealings’ (see section 74 and 75) 
and a record of all GMO and GM ‘product dealings (see section 77 and 78). 
~w> Contact DPIPWE or look on its website for information about policies and rules on 
GMO cropsand organisms. 


10.6 Contaminated Land 


As residential areas expand, there has been Eavinousental 
increasing redevelopment of land that was 
previously used for industial activities, such as petol 
stations and landfills. 


This has made land contamination a major urban 
issue, and has increased awareness of the health 
and environmental risks associated with such sites. 


SPhotecTion LAWS - WAN?! 

(wer do You Heed Them Fon! 
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Se at ie soe 


Part 5A of the Environmental Management and Pollution Control Actprovides a 


comprehensive system forthe management of land contamination in Tasmania. 
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What are contaminated sites? 
An area of land (including water in or under the land) willbe a “contaminated site” if: 


= The land containsa pollutant in a concentration above naturally occuning levels, which 
is (or is likely to be) causing environmental harm (including serous or maternal 
environmental ham and environmental nuisance); or 


= ‘The land containsa pollutant in a concentration above naturally occuning levels, which 
is likely to cause environmental ham if not managed appropriately; or 


=» Aste management notice is registered on the title forthe land (see section 74A(2)). 


However, land isnot a ‘contaminated site’ if the relevant pollutant isa ‘prescribed pollutant’ 
or is present on the land because of ‘prescribed circumstances’ (see section 74A(3)). To 
date, no pollutants or circumstances have been prescribed underthe Act. 


Who is responsible for managing contaminated sites? 


The management of contaminated sitesis shared by the Contaminated Sites Unit (within the 
EPA Division), and local councils. 


Generally, the Contaminated Sites Unit is responsible for managing known contaminated 
sites, investigating potentially contaminating activities and dealing with specific pollution 
incidents. 


Local councils are responsible for regulating development through their Planning Schemes to 
ensure that sensitive uses are not located on ornearcontaminated sites. 


The Tasmanian Planning Commission has prepared a/'Planning Advisory Note - 
Contaminated Land'to assist councils to assess applications to amend planning schemes 
where land is, ormay be, contaminated. The Commission is currently developing a statewide 
Planning Directive to ensure that all planning schemes in Tasmania contain the same 
provisions in relation to the assessment and management of development on contaminated 
land. 


How is contaminated land regulated? 


If a person causes land to become contaminated, they could be prosecuted for causing 
environmental harm under EMPCA (# see Chapter 6). It is also an offence not to report any 
pollution incident. 


Or you believe that land has been or is being contaminated, contact the Contaminated 
Sites Unit and ask them to investigate (see below). 


Under the Building Act 2000 you must not cany out any building work on land that is 


“.,.contaminated, unhealthy and not suitable for the purpose until the land is cleaned or 
remedied...”. 


If a council suspects that a development site may not be suitable for its proposed use, the 
council may require a developer to demonstrate that the land is not contaminated. For 
example, if the council isaware that a potentially contaminating activity was camed out on 
the site a decade ago, the council may ask the developer to investigate whether any 
residual contamination exists and cary out work to rehabilitate the land before any further 
development can take place. 


Reporting contaminated land 


Any owner or occupier who knows or should reasonably know that land is likely to be 
contaminated: 


=» Must not commence or continue any activity that is likely to cause or continue to cause 
the release orescape of pollutants; and 
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=» Must notify the Director of details of the pollutant present on the property and any 
actions they have taken to manage or mitigate the impacts of the pollution (section 
74B). 


Landowners and occupiers are required to notify the Director even if it means that they will 
incriminate themselves for having caused environmental ham (section 74B(3)). 


For new contamination, notice must be given within 24 hours of discovering that the land is 
contaminated (such as when you receive test results showing contamination). If the 
contamination already exists, the owner or occupier must notify the Director within 6 months 
of the date that the new provisionscommence (section 74B(1)(b)). 


Strict penalties will apply for failing to notify the Director that land may be contaminated - 
maximum fines will be up to $65,000 for an individual and $130,000 fora company. 


There are no specific provisions allowing third parties to report that land is, or may be, 
contaminated. If you are concemed about land in your area, you should contact the 
Contaminated Sites Unit and ask them to issue an investigation notice (see below). 


Investigation, remediation and management of 
contaminated sites 


Under Part 5A, three different types of notices may be issued in 
relation to contaminated sites: 


« Investigation notice - can require work to determine whether 
land is contaminated, the types of pollutants that are present 
and the extent of the contamination, the extent of 
environmental ham that has already been caused and what 
ste management measures are required. (section 74E) 


Forexample, an investigation notice can require one or more 
people to take samples from the land, cany out tests and 
analyse data, install giooundwater boresand submit progress reports to the Director. 


» Remediation Notice - can require one or more people to take action to ensure that 
people, animals and the environment are protected from ham, or further ham, as a 
result of the contamination. (section 74F) 


For example, a remediation notice can require one or more people to camy out testing, 
to erect fences, wall or bunds to contain the pollutant, to remove the pollutant and 
remove or treat any contaminated soil, water or rock. The notice can also require the 
site to be wholly or partly vacated or entry to the site to be restricted. 


» Site Management Notice- can be issued to ensure the safe management of a 
contaminated site. (section 74G) 


Site management notices can require ongoing monitonng for the site, restricted access 
to the site and any other action to minimise the risk of the pollutant escaping or causing 
harm to any person orthe environment. 


For each kind of notice, the Director can also require the responsible person to hold public 
meetings to inform the public about the progress or the investigation or remediation and the 
ongoing management of the site. 
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How are investigations carried out? 


National Environment Protection (Assessment of Site Contamination) Measure 
1999 adopts national best practice standards for technical assessment of land 
contamination. ThisMeasure (the ‘NEPM’) has the force of a State Policy in Tasmania (# 


see Chapter 4). 


© the NEPM (Assessment of Site Contamination) was updated in May 2013. Make sure that 
you are refering to the most curent version of the NEPM when dealing with site 
contamination. 


If a potential contaminated site has been reported to the Contaminated Sites Unit, an 
investigation is camied out in a staged approach. The contaminated site investigation 
process has five stages: 


L Environmental Site Assessment- the first stage sees the site being subject to an 
Environmental Site Assessment or ‘ESA’. This is done in order to find out the status of the 
contamination and the potential risks it may pose to human health and the environment. This 
evaluation isdone in accordance with both the NEPM and the EPA reporting standards. 


2. Detailed ESA- the second stage involves taking a number of samples from the 
contaminated site that measure the extent of the contamination in the air, soil and water 
sources. 


3. Remediation - the third stage focusses on cleaning up the affected area by either treating 
the site orexcavating the contaminated soil. 


4. Validation - the fourth stage of the process makes sure that remediation has been 
successful and that there is no risk to the land based on either the current or proposed land 
use. 


5. Monitoring - this final stage ensures that the site is monitored to ensure that contamination 
levelsare decreasing and that remediation is working. 


> For more details about the investigation process, go to the EPA website. 


Who is responsible for dealing with contaminated sites? 


‘Investigation' and 'Remediation' notices can be served on any person that the Director 
reasonably believes is likely to be wholly or partly responsible for the contamination. This 
could include the current and former owners or tenants and any other person whose 
activities may have caused the contamination. 


The current or former owner, occupier or person in charge is taken to be responsible for the 
contamination if the person knew, suspected or should reasonably have suspected that the 
land was contaminated AND allowed or possibly allowed the pollutant to continue to be 
discharged (sections 74E(3) & 74F(3)). 


‘Site Management’ notices can be served on any person that the Director reasonably 
believes is likely to be responsible for the contamination, or the current owner or occupier 
(even if they were not responsible forthe contamination) (section 74G(2)). 


Each notice must specify what actions must be taken and who is responsible for taking them. 
If notices are issued to more than one person, the notice must set out what proportion each 
person is responsible for, having regard to their contribution to the contamination (section 
74D). 


Notices bind the person that they are served on, even if they sell the land (section 741(6)(b)). 
The notice may also state that the obligations under the notice can be passed on to future 
owners of the land (sections 74D(3) & 74I(6) ©). 


Copies of all notices must be served on the current owner and occupier, the local council 
and anyone with a registered interest in the land. If the person who is required to camry out 
work undera notice is not the current owner of the land, the curent owner or occupier must 
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let them on to the land to cany out the work (as long as they are given at least 3 days 
notice). They must camy out the work with as little interference to the cument owner as 
possible, and must make good any damage to the land (section 74R). 


Sign off process 


The ‘sign off’ processis essentially written confirmation that certain guidelineshave been met 
in relation to the investigation of a site. The process also involves an assessment as to whether 
the site is fit for its intended use. 


When dealing with some issues such as sensitive land use re-zoning ordevelopment approval 
for works that could impact human health and the environment, planning authonties such as 
local councils can write to the Director of the EPA and the sign-off process istrggered. 


However, as planning authorities are ultimately responsible for ensuring whether a particular 
site is appropnate for its intended use, they can also independently make a decision about 
whether the site is suitable and if conditions need to be imposed on the applicant. 


~> For an information bulletin about the Site Contamination Sign-Off process, read 
Information Bulletin 112 on the EPA website. 


What if the person responsible for the contamination cannot be found? 


» Investigation and remediation notices can only be served on a curent owner who was 
not responsible forthe contamination if: 


u they became the owner after the new provisions commence and knew or should have 
known that the land wascontaminated; and 


= the Director has taken all reasonable steps but cannot successfully identify the person 
who is responsible for the contamination or the person who was responsible for the 
contamination is bankrupt (sections 74E(4) & 74F(4)). 


Site management notices can be served on the current owner or occupier, even if they did 
not cause the contamination or know about it when they purchased the land (section 
74G (2)(b)). 


If a company that was responsible for the contamination has, within the past two years, 
been wound up ortransferred its assetsto another company, a notice can be served on any 
related company (section 74Y). 


If no owner or responsible person can be identified, the Director can camy out investigation 
and remediation work and try to recover the costs later (s.74T). 


Appeal rights 


Anyone who is served with an Investigation, Remediation or Site Management notice can 
appeal to the Resource Management and Planning Appeal Tribunal within 14 days (section 
740). 


é Appeals must be lodged within 14 days. 


® Lodging an appeal doesnot automatically suspend the notice. Unless the Director 
consents to the notice being suspended, the person served with the notice must still comply 
with the obligations under the notice (including action to prevent the escape of the 
pollutant). If their appeal is successful, they can recover the costs of any actions they took 
underthe notice from the govemment (section 740 (3)). 
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Enforcement 


Any person who is served with a notice must comply with it, or face a fine of up to $65,000 for 
an individual and $130,000 fora company (section 74P). 


If the person does not take the action required by the notice, the Director can take action 
and recover the costs from the responsible person. The Director can also require any person 
served with a notice to pay the costs of investigation and monitoring compliance (such as 
reviewing progress reports) (section 74N). 


The Director, a council officer or any person with a ‘proper interest’ (such as an affected 
neighbour) can take civil enforcement proceedings in the Tribunal against a person who is 
not complying with a notice under Part 5A (# See Civil Enforcement). 


If all the actions specified in the notice are complied with, the Director can issue a 
Completion Certificate. The Director can also revoke a notice at any time. If a notice is 
revoked ora certificate is issued, the Registrar of Titles will remove the notation on the title for 
the property (section 74k). 


Where can | find out more about contaminated sites? 


Once a notice is served, a notation will be recorded on the Title for the contaminated site 
(section 741). Anyone who doesa title search forthe property will see that it iscontaminated, 
or being investigated to see if it iscontaminated. 


Owners must notify the Director if they plan to sell any property that is subject to an 
investigation, remediation orsite management notice (section 74Q). 


The Contaminated Sites Unit will conduct searches for information relating to land and 
groundwater pollution on a property. There is a charge for this service, and it will take 10 
business days to complete. 


~» Further information about contaminated site searchesis available from the EPA website. 


10.7 Water & Water Catchment Laws 


Water is a contentious area of policy, both locally and nationally. 
It is a critical natural resource, having many competing uses. 
Maintaining water quality and sustainable water development is 
essential for environmental reasons as well as for human uses. 


Throughout the 1900s, lack of water management resulted in extensive pollution and 
degradation of Tasmania's inland waterways and estuaries, and numerous related problems. 
There was previously little integration of water management in the state, no guiding policy, 
too many water managers, little accountability and virtually no opportunity for public input. 


However, in 1999 the Water Management Actwas passed in order to bring water 
management into the Resource Management and Planning System and to comply with the 
nationwide COAG agreementson water policy. 


The Act encourages sustainable use of water, and provides mechanisms to protect the 
health of Tasmania’s valuable freshwater resources, including all disoersed surface water, all 
water in watercourses, lakes, wetlands and groundwater resources. The Act also allows the 
Minister to control the taking and use of water from declared tidal areas. 
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What does the Water Management Act do? 


= Establishes a consistent system of water licensing and allocations. All water users must 
comply with the licensing regime, including major water users such as councils and Hydro 
Tasmania (who have a special licence for hydro-generation). 


= Separates water entitlements from land titles. This allows water licencesand allocationsto 
be transfered. 


=» Provides forthe development of Water Management Plans (see below). 


= Establishes mechanisms to ensure enough water is available for the natural environment 
(Environmental Flows). 


=» Setsout the procedures fordealing with applications fordam pemnits. 
=» Creates Water Districts. 


= Provides opportunities for the community to have a say in water management issues. 


Which state agency administers water laws? 


The overseeing of water management in Tasmania is generally handled by the Water 
Resources Division of DPIPWE. All other agencies that are involved with water management 
are accountable to thisdepartment. Other agencies include: 


= the EPA Division plays a major role because it is generally responsible for environmental 
protection, including water pollution. It administers and enforces the Environmental 
Management and Pollution Control Actand the State Policy on Water Quality 
Management. (# Go to Chapter 4 & 5 for details). 


=» The Department of Health and Human Servicesis responsible for regulating the quality of 
drinking water underthe Public Health Act 1997. 


=» Tasmanian Inigation is a govemment business entity (GBE) that manages govemment- 
owned water inigation schemesand major projects such as the Meander Dam. 


=» The independent Tasmanian Planning Commission has the role of investigating and 
approving Water Management Plans for Tasmania's water resources. 


Can | be involved? 


Yes. Water management is of vital importance to the health of our rivers and to the whole 
community, including landowners, farmers, fishing enthusiasts... anyone who drinks water, for 
that matter! As you will see below, the Water Management Act provides opportunities for 
public involvement in the development of water policies, appeals against dam pemnits and 
civil enforcement to make sure that the Act iscomplied with. 


If you have an interest in water management, it is a good idea to get involved eany and 
have your say while water management policies and practices are progressively 
implemented. Look out for public notices inviting public input. 


~> You can see policies available for public comment on the DPIPWE website. 


~w> To check the status of Water Management Plans under review, go to the Planning 
Commission website. 


Who owns water resources? 


All rights to the use of waterare vested in the Crown. 
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How are Tasmania’s water resources managed? 


State Water Policy 


Tasmanian State Policieshave an important role in environmental protection. The State Policy 
on Water Quality Management identifies activities which may impact on vanous water 
resources and provides guidance about managing these activities, such as setting emission 
limits for pollution discharged to watercourses. 


Agencies using and managing water resources must make sure that their activities do not 
compromise the water quality objectives and protected environmental values set out under 
the State Policy on Water Quality Management. 


~w> You can download the Policy from the EPA website. 


© the State Policy has been subject to a 10 year review. The 
EPA Division recently released its Response to _ Public 
Submissions and Prefered Options Paper. 


Water Management Plans 


The Water Management Act provides for Water 
Management Plansto be developed for each of Tasmania’s 
48 catchment areas. 


To date, Water Management Plans have been finalised forthe following catchments: 


=» Greater Forester =» Mersey 

=» RiverClyde =» Lakes Sorelland Crescent 
= Little Swanport =» Clyde 

=» Ansons =» Sassafras Wesley Vale 

=» Boobyalla =» Tomahawk 

=» South Esk 


At the date of writing, draft water management plans have also been released in relation to 
the Macquanre and Ringarooma Catchments. 


About Water Management Plans 


Water Management Plansdetermine how a water resource or group of water resources will 
be used and looked after. 


These plans should include: 


=» acCclearstatement of the community's environmental, socialand economic objectives for 
the particular water resources, 


=» a description of the water management regime that best gives effect to these 
objectives. This may include limits to water allocation in order to guarantee the volume 
and timing of water that is needed to sustain natural ecosystems. The plan should also for 
Ongoing monitoring and review to see if the management regime IS achieving its 
objectives, and 


=» anassessment of the potential detrimental impacts on water quality. 


Plans may also provide for water allocations and licensing (including conditions for 
transfering allocations) and specify issues to be considered when assessing applications for 
dam pemnits. A water management plan should also set out measures to mitigate possible 
impacts resulting from the taking of water. 
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The development of these plans is obviously very important to the general public, especially 
for water users. They are also very important for environmental protection, because they set 
out the Minimum Environmental Flows which are guaranteed underthe Act. 


Once approved, the Water Management Plan for each particular area becomes ‘statutory’ 
(has force of law underthe Act) and is binding on water managers. 


How is a Water Management Plan developed? 


The processfor prepanng and implementing Water Management Plans is detailed in Part 4 of 
the WaterManagement Act. 


~w> You can find out more about this process on the DPIPWE website. 


The WMPs are required to be developed in consultation with catchment communities. Local 
stakeholders are involved in their development - including commercial water users, council 
officers and local community members. 


The Plans must be consistent with the Objectives of the Water Management Act- which 


include the primary Objectives of the Resource Management and Planning System. They 
must also be consistent with the State Policy on Water Quality Management 1997. 


To assist with the development ofWater Management Plans, DPIPWE has _ also 
developed Generic Principles for Water Management Planning and Standard Operating 
Procedures for the Development of Statutory Water Management Plans. These documents 
provide guidance on a number of matters that are common to most catchments, including 
how community consultation is caried out, what water resources are included in the plan, 
water quality issues that must be considered when assessing applications, licensing provisions 
forstock and domestic use and useful measuresto monitorthe implementation of the Plan. 


Once a draft Water Management Plan has been developed, the public will be invited to 
make submissions about the draft plan. This is an excellent opportunity to have a say in how 
water resources in yourarea are managed, so keep an eye out for public notices advertising 
the draft management plan. 


Draft Water Management Plans, including any submissions made by the public, are then 
reviewed by the Tasmanian Planning Commission. The Commission may hold a_ public 
hearing before deciding whetherto approve the plan. 


~w> You can see curent Draft Water Management Plans on the DPIPWE website. 


How are 'minimum water flows' guaranteed? 


It is necessary to ensure adequate river flows in order to maintain or improve the ecological 
health of our rivers. Minimum Flows are therefore legally protected by the Act. 


Minimum flow levels for each river/stream are determined by the Water Management 
Plan being established for that system. Once established, water managers will then be 
responsible and accountable for ensuring that these flowsare maintained. 


The Tasmanian Environmental Flows Framework (TEFF) provides guidance on how minimum 
environmental flows are assessed fora range of different scenarios in stressed and unstressed 
aquatic ecosystems. It is used for the purposes of water planning and for day-to-day 
management decisions in catchments that do not have water management plans. 


~» More information about the TEFF is available on the DPIPWE website. 


An issue of public concem is whether or not the declared minimum flow for any particular 
river or stream will be high enough to sustain or improve river health. Concemed citizens 
should therefore make sure they have their say in the early stages, to ensure that the required 
minimum flows for their local river system are adequate. 
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How are our wetlands managed? 


Wetlands are dealt with in the same way as other water resources in Tasmania. The Minister 
can require a draft water management plan to be developed for any water course, 
including a wetland area. All management and planning decisions affecting wetlands 
should also have regard to the Tasmanian Wetland Strategy. 


For management pumoses, Tasmania's wetlands are classified into eight bioregions. 
The Wetlands & Waterways Works Manualalso provides guidelines for work undertaken in 
wetlands. 


~> More information about the management of wetlands is available on the DPIPWE 
website. 


Integrated Catchment Management 


A number of years ago, the Tasmanian govemment began work on a State Policy on 
Integrated Catchment Management. However, the policy was never finalised and 
management issues were subsumed by the water management planning process. 


Asa result, catchment management remains ad hoc in Tasmania. Relevant issues are dealt 
with through Water Management Plans, the Natural Resource Management Strategy, soil 
and salinity nsk assessment programmes, the State Coastal Policy and Planning Schemes. 


Tasmania would benefit from a more consistent approach to integrated catchment 
management. The curent review of the coastal planning and management framework and 
the development of Statewide planning codes provides an opportunity to develop such an 
approach. 


Who can 'take water' from a watercourse? 


Under previous legislation, Water Rights were legally annexed to the land and could only be 
transferred with the land title (that is, if you bought the land). This made it difficult to obtain 
water rights unless you were lucky enough to be buying a property with a pre-existing water 
right attached. 


Underthe Water Management Act, water rights are no longer attached to land titles, but are 
‘owned’ by a person. DPIPWE has the power to grant water licences to any person to take 
water from rivers and lakes and this water rght can be traded (forexample, sold orleased to 
another landowner). However, if you want to sell your water right, you will need to get 
approval from DPIPWE. 


Can landowners still take water from adjoining rivers and lakes? 


Under common law, landowners have long enjoyed what is called riparian rights - the right 
of free accessto waterin riversand lakes flowing within their property or along itsboundary. 


Under Part 5 of the Water Management Act, certain people still have a right to take water 
without a licence (known as “Part 5 rights”). Owners of land adjoining watercourses or lakes 
(“ripanan” or “quas-nparian” landowners), as well as casual users of land, may take water for 
human consumption, domestic purposes, stock watering and fire fighting (these are known 
as “riparian rghts”). In addition, you can take water for private electricity generation as long 
astaking the water doesnot adversely affect other users or the environment. 


A landowner can take groundwater or dispersed surface water from their land for any 
purpose. 


Recently, the Water Management Regulations 2009 introduced restrictions on some ripanan 
rights. For example, domestic use is now limited to 440L per day for each dwelling and a 
maximum of 90L per head of cattle is available to water. DPIPWE may also introduce other 
restrictions to regulate water usage where it is necessary to ensure water is used equitably 
and sustainably. 
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Water licences 


Subject to some exemptions, anyone who takes water for agricultural or commercial 
purposes must have a Water Licence. A water licence enables the holder to take an 
allocated quantity of waterfrom a named watercourse. 


Councils and govemment-owned agencies such asHydro Tasmania are also subject to the 
Actand must apply for water licences. 


Water licences must only be granted when DPIPWE has been determined that the volume to 
be taken, and the method of taking the water, is not likely to cause environmental ham or 
adversely impact other people who use the watercourse or downstream commercial 
operations (such as oyster farms). Water licences are nomally issued for ten years, but can 
be penodically renewed. 


Section 56 of the Act empowers the Minister to specify the conditions under which watercan 
be taken. Conditions can be imposed to manage environmental impacts; including impacts 
on water dependent ecosystems, deterioration of water quality, soil watenogging, increased 
salinity and erosion, delivery constraints, destabilisation of bed and banks of a river or 
impactson other water users. 


Any person who takes water from a watercourse ora declared tidal area without a licence, 
in greater quantity than the licence pemmits, or in breach of the licence conditions or 
the Water Management Plan commits an offence. 


Whether you have a water licence or not, it isan offence to take water if doing so leads to 
material or serious environmental ham. 


When can you not take water? 


Sometimes there will not be sufficient water available for everyone with a licence to take 
water from the watercourse (for example, during a drought). In these situations, the Minister 
can impose restrictions on water use, according to a hierarchy of priority uses set out in 
the Water Management Act. 


Essential purposes, such as town water supplies and watering livestock, have first priority. 
Preserving environmental values has second priority. All other uses, such as imgation and 
commercial uses, can be subjected to restrictions of water supply in order to guarantee 
adequate suppliesfor the two pnrority purposes. 


Conveying water via a watercourse 


Under Part 6A of the Water Management Act, a person cannot transfer water taken from 
another source, orstored (forexample, in a dam) via a natural watercourse without authority 
from the Minister. The Minister will grant an authority to transport water from another source 
via a watercourse if she or he is satisfied that the water will not cause environmental ham, 
Significantly impact on other users or adjoining landowners, and will not affect public safety. 


® Entities specified in the Water Management (Watercourse Authority Exemption) Order 
2009 do not require an authority to convey water in a watercourse. These entities include 
councils, Hydro Tasmania and water cormorations. 


Interfering with a watercourse 


A pemmnit is also generally required if you undertake any activity that may affect the natural 
flow of water in a watercourse or lake or of surface water, or adversely affects the water 
resource (including a groundwater resource) or ecosystems associated with that water 
resource. 
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How can water offences be prosecuted or remedied? 


1. ‘Water Infringement Notice’ 


An authorised officer can serve a Water Infringement Notice on a person who has 
committed an offence under the Act (see Part 13 and Schedule 5 of the Water 
Management Regulations 1999). Water Infringement Notices generally impose a fine and 
dementt points. 


It isan offence to ignore an infringement notice, and you may be prosecuted if the fine isnot 
paid. 
2. Ministerial direction 


Any person taking water is required to take reasonable steps to prevent damage to the 
watercourse or broader ecosystems. The Minister may direct a person to rectify any damage 
that is caused. It isan offence not to comply with these directions. 

3. Suspension or cancellation of water licence 


Ifa licensee accruesa prescribed numberof dement points (currently 12), their water licence 
can be suspended orcancelled. 


The Minister can also suspend or cancel a water licence if the licensee is convicted of an 
offence under EMPCA (see below) orfailsto pay licence fees. 
4. Prosecution under the Water Management Act 


The Minister or a local council can initiate a prosecution against any person who does not 
comply with a provision of the Act, orthe conditions of a permit. 


If the prosecution is successful, the court can impose a fine (the maximum penalty is currently 
$65,000), or order that the offender's water licence be varied, suspended orcancelled. 
5. Taking action in the Tribunal 


Where a person engages in an activity that breaches the Water Management Act 1999 or 
has refused to take any action required by the Act, the Minister, the local council or any 
other person with permission from the Tribunal (known as “leave”) may apply to the Resource 
Management and Planning Appeal Tribunal for an order. 


a Go to Chapter 14 for information about taking action in the Tribunal. 
Aftera hearing of the matter, the Tribunal may issue an orderto: 
= require the person cease the activity temporanily or permanently; or 


= prevent the person from camying out any use or development in relation to relevant land; 
or 


= require the person to make good any relevant injury, loss or damage resulting from the 
contravention. 


The Tribunal may also issue a temporary order to restrict an activity during a hearing on an 
application foran order. 


Contravention of an order issued by the Tribunal may result in a fine of up to $65,000. In 
addition, the govemment can do any work required by the order to fix damage caused by 
the breach and recover the cost of the work from the person who contravened the order. 


6. Actions under pollution laws 


For information about water pollution offencesand remedies, see the sections on: 


» Chemicalspraying 
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» Enforcing environment protection laws 


» Inland fisheries 


If a person is causing ‘environmental hamm'’, civil enforcement proceedings could be taken 
under section 48 of the Environmental Management and Pollution Control Act to prevent the 
harm. 


a For more information about civil enforcement optionsgo to Chapter 13. 


7. Actions under the Public Health Act 


An infringement notice may be issued under the Public Health Act 1997 for failure to register 
asa user or supplier of private water. A person may also be prosecuted for failure to comply 
with an order of the Director of Public Health relating to water quality. These offencescanya 
penalty of up to $6,500. 


«a Go to Chapter 6 for further information. 


8. Reviewing a decision 


A person with sufficient interest in a decision that has been made under the Water 
Management Act (known as an “interested person”) has a number of options to challenge 
the decision. 


“Interested person” generally means a person who is directly affected by a decision. You 
should considerSection 270 of the Water Management Actto see if you fall within the 
definition. 


If you are an interested person, you can: 


= Apply to the Minister fora review of the decision 
To do this, write to the Minister requesting a review and explaining why you think that the 
Orginal decision was incorect. 


& Applications must be made within 14 days of the decision. 


= Appeal to the Resource Managementand Planning Appeal Tribunal 
«a Go to Chapter 14 to see how to do this) 


& Appeals must be lodged within 14 daysof the decision that you would like to 
challenge. 

= Apply to the Supreme Court for judicial review of the decision 
¢ Applications for judicial review must be made within 28 days of the date of the 
relevant decision. 

What do | do if someone has breached water laws? 


=» Immediately notify the WaterManagement Branch of DPIPWE (Ph: 1300 368 550), giving 
details of the breach. 


= If pollution isan issue, also phone 1800 005 171 (pollution hotline). 
a Go to Chapter 6 for information about what to do if there isa problem with water 
pollution. 


= If public health isan issue, also phone 1800 671 738 (health hotline). 


= Ifnecessary, consider initiating legal action yourself. 
«@ Go to Chapters 13 and 14 forgeneral information about taking action. 
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10.8 Irrigation and farm dams 


Imigation can have significant impacts on the natural 
environment - including pollution of water courses, soil 
degradation, salinity and waterlogging. The need to 
manage these issues effectively, and consistently, 
increasesasthe demand for inigation grows. 


There are around 8,700 registered dams in Tasmania and 
over 9,000 boresand wells. 


Less than 20% of imgation water is currently sourced from 
publicly owned infrastructure. The vast majority of 
inigation water is sourced from unregulated streams or on- 
farm storages, using private infrastructure. Work curently 
being done by Inigation Tasmania (see below) aimsto change this. 


How is irrigation regulated? 


The Water Management Act provides for the establishment of ‘irrigation districts’. These are 
administered by a ‘responsible water entity’ - such as a Govemment Business Enterprise, a 
council, a Company ora co-operative. 


The Inigation Clauses Act 1973 provides a legal basis for the construction, operation and 
funding of irigation schemes by a responsible water entity and also the supply and trading of 
inigation water. 


On May 2013, the Water Legislation Amendment Bill 2013 was inttoduc ed to parliament. The 
Bill proposes a range of changes to the legislation, and the repeal of the Inigation Clauses 
Act 1973. To check the progress of this Bill, go to the Parliament website. 


Tasmanian Irrigation 


Imigation Tasmania Pty Ltd (Tasmanian Imgation) was formed in July 2011 to develop and 
operate publicly subsidised inigation schemes. Irigation Tasmania replaced the former Rivers 
and Water Supply Commission, and subsumed the Tasmanian Inigation Development Board. 


Tasmanian Irrigation has been involved in the establishment of a number of inigation 
schemes in Tasmania. Schemes operate under a system of water ‘entitlements’ that define 
the quantity of water that the holder is entitled to. You can buy a water entitlement in two 
ways: 


L Pay a binding deposit - this will cost 10% of the total water entitlements that you are 
seeking; OR 


2. Pay a non-binding deposit - this will cost 25% of the total water entitlements that you are 
seeking. 


Upon buying water entitlements in one of the above ways, you enter a contract with 
Imigation Tasmania Pty Ltd. Your water entitlement contains both an Inigation Right and a 
Zoned Flow Delivery Right. 


An Imgation Right gives you an allocation of water during the inigation season. A Zoned Flow 
Delivery Right is the right to deliver water to a specified zone. Both Imigation and Zoned Flow 
Delivery Rights are granted in megalitres and recorded in a searchable registry. These rights 
can be traded either jointly or separately. 


~w> To find out more information about current irigation schemesgo to the Tasmanian 
lmigation website. 
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Irrigation rights 


As discussed above, water rights are now ‘personal’ property and are not attached to land 
titles. Therefore, you may need to get a water licence to cany out inigation activities on your 
property - either by applying fora licence, orbuying a waterallocation from someone else. 


Temporary water rights are also available for occasions when rivers and streams contain 
excess water. However, these rights are limited and are not suitable for long term imgation 
practices. 


Any imgation scheme using recycled water (such as greywater) must comply with 
environmental and health legislation, including the State Policy on Water Quality 
Management. You should make sure that your inigation scheme complies with 


the Environmental Guidelines forthe Use of Recycled Water in Tasmania. 


Approval under the EPBC Act 
Imigation schemes may also need to be approved under s146B of the Environment 


Protection and _ Biodiversity Conservation Act 1999 if they are likely to have a significant 
impact on matters of national environmental significance (such as threatened species, 
vegetation communities or Ramsar wetlands). For example, the recently approved Lower 
South Esk River Imgation Scheme was assessed under the EPBC Act asa result of potential 
impacts upon important wetlands, national and intemational heritage places and 
threatened migratory species. The Inigation Scheme wasapproved in May 2012, subjectto a 
range of conditionsto addressimpacts on those matters. 


Illegal irrigation 


To avoid the risk of prosecution, if you have any doubt about whether or not you can take 
water and if so, how much, contact the Water Resources Division of DPIPWE. 


How are farm dams regulated? 


The construction of dams and weirs in 
Tasmania are not generally subject to the 
normal planning approval processes that 
apply to most other developments (# 
described in Chapter 5). 


Instead, Part 8 of the Water Management 
Act contains special provisions for assessing an 
application for a dam structure, as outlined 
below. 


Do I need approval to put in a farm dam? 


With a few exceptions, it isan offence to build a dam or weir without approval. You could 
also be prosecuted for environmental ham resulting from your unlawful construction or use 
of a dam or weir. So it is essential to gain any necessary approvals and advice beforehand. 
You cancontacta regional water manager foradvice. 


1. Approval from your local council 


Generally, a dam or weir will be considered to be a ‘permitted development’ on land that is 
zoned tural, so you may not be required to get nomal planning approval. However, in the 
first instance, you should contact your local council to see if you require a permit under the 
council's planning scheme. (# Go to Chapter 5 for details). 


If the dam requires a permit under Pt 8 of the Water Management Act 1999, no additional 
planning permit is required (s.60A of the Land Use Planning and Approvals Act 1993). 
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2. Approval from Dam Committee 


A statutory committee, the Assessment Committee for Dam Construction, is specifically 
responsible for assessing applications for the construction of dams. Before making an 
application, contact your Regional WaterManagerto discuss your proposal. 


A dam pemnit is required forall dams, except in the following circumstances: 
=» The damisona watercourse that will hold lessthan 1 megalitre of water, or 


=» The dam is constructed for the primary purmose of storing waste, in which case an 
approval from the Environment Protection Authontty will be required; or 


=» Toconstructan emergency temporary levee orbank during flood. 


If you build a dam without a permit, or fail to comply with the conditions of a dam permit, 
you could be prosecuted and fined up to $26,000. 


The Water Resources Division provides technical resources and support to the Committee. 
The Committee can delegate the assessment of some dam pemnit applications to the Water 
Resources Division, provided the proposed dam will not have a significant adverse impact on 
another person, cause matenal or serous environmental harm or be located within a 
pipeline planning conidor. 


Depending on the scale and potential environmental impact of the proposed dam, one of 
the following assessment procedures will be followed: 


= The standard approvals process (forthe majority of applications). 


= The enhanced approvals process (fordam proposalsthat are expected to have 
significant potential environmental impacts and/or significant issues raised in 
representations). 


If the Committee believes that a proposed damis not likely to have a significant adverse 
impact on another person or cause matenal or serious environmental harm, the standard 
approval process will apply. The dam permit application is not publicly advertised and the 
Committee can delegate its assessment and approval powers to the Water Resources 
Division. 


Where the proposed dam or weirislikely to have significant local environmental effects, 
including on threatened species or Aboriginal Heritage, the enhanced approval process will 
be followed. Notice of the dam pemmit application is publicly advertised and any concemed 
members of the public can make a representation. 


@ Representations must be made within 14 days of the public advertisement. 


If the proposed dam has the potential to create a significant environmental impact then 
an Environmental Impact Assessment may be required before the Committee makes its 
decision. 


In making its decision, the Assessment Committee must have regard to the objectives of the 
Act (including the RMPS objectives), any water management plan, matters raised in 
representations, the effect of the dam on water flows and dam safety. Issues that you could 
raise in a representation include the impact of the dam on fish passage in the watercourse, 
future use of water for agriculture and forestry, effects on land drainage and potential 
damage to cultivated pastures, forests, fisheries, riparian vegetation and local scenery. 


If you made a representation, you can appeal against the Committee’s decision in the 
Tribunal (@ see Chapter 14). However, appeals are restricted - you can only appeal on the 
grounds that the approval process did not follow the comect procedure or was unfair. 
Youcannotappeal on the grounds any technical information taken into account or 
technical finding of the Committee was inconect. 


é Appeals must be lodged within 14 days of being notified of the Committee’s decision. 
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3. Approval from Inland Fisheries 


In some situations, the Inland Fisheries Service may require the ownerof a dam placed across 
a river to make a ‘fish-pass' if the dam does not allow the free passage of fish. If the owner 
fails to create a ‘fish-pass the Inland Fisheries Service has the authority either to do the work 
orhave the work done. 
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11. Mining and Quarrying 


Tasmania is highly mineralised and hasa nich mining history. But that 
history has come at a high price - the industry has left in its wake a 
legacy of serious pollution and degraded landscapes, most notoriously 
evidenced by the Queenstown hills and the heavily polluted Queen 
and King Rivers. Much has changed in the last 30 years in what we 
expect from miners and how their activities are regulated. 


Investment and demand from China and India have more recently 
caused significant growth in the mining industry. In 2012, mining 
accounted for approximately half of Tasmania’s exports and there is 
considerable pressure for expansion in this State. Tasmania’s Economic 
Development Plan supports this expansion, and outlines measures to 
aid the mining industry. 


There are curently over 65 mining leases for various minerals throughout Tasmania, and a 
number of significant new mining proposals under consideration. Existing operations range in 
gze from 3ha gemfieldsto the large leases in Rosebemy and Port Latta, each of which is more 
than 4,500ha in size. Tasmania’s mines produce a wide range of minerals, with the largest 
exports being iron and iron ore, coal, tin, limestone (forcement) and silver. 


Mining leases have also been granted for over 400 quanies in Tasmania, ranging in size and 
production limits. For example, nearly 200 quanies produce stone and gravel, ranging from 
lha quamy operations to the large 700ha quany lease in Leslie Vale. 


~w> More information about Tasmania’s mining industry is available fromthe Mineral 
Resources Tasmania website. 


There is potential for significant tension between mining activities (including exploration) and 
environmental protection in Tasmania. A good example of this tension is the recent 
controversy surrounding the proposed national heritage listing of the Tarkine area in North 
West Tasmania. While the entire Tarkine area was nominated for inclusion on the National 
Heritage List, only a small portion of land was eventually listed. The Federal Environment 
Minister acknowledged that the area had important natural values, but clearly stated that 
his decision to exclude the larger area from the National Heritage listing was based on the 
negative economic impact that a more expansive listing may have on mining in the region 
(which iscurently subject to a number of significant mining proposals). 


a Go to Chapter 7 for more details regarding the National Heritage List. 


While mining is generally regarded as good forthe Tasmanian economy, it has the potential 
to impact negatively upon our natural resources and must therefore be subject to rigorous 
assessment. 


This chapter discusses the laws that regulate: 
=» mineral exploration 
a uamyin 


These three activities can have major impacts on the natural environment, 
on private landownersand on local residents. 


Who administers minerals and mining? 


The Mineral Resources Development Actcreates various leases and licences allowing 
people to prospect for and mine minerals. The Act is administered by Mineral Resources 
Tasmania (part of DIER). 
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Mineral Resources Tasmania also administers the Petroleum (Submerged Lands) Act. Titles 
granted by the Minister under this Act include exploration permits, retention leases, 
production licencesand pipeline licences. 


Local councils generally assess and regulate smaller (‘Level 1’) mining operations, such as 
council quamies. However, if the operation produces a significant volume of maternal (more 
than 5,000 m3 per yean), or is otherwise likely to cause environmental ham, the EPA 
Division will undertake the environmental assessment and regulate the operation. 


11.1 Mineral Exploration 


Who owns minerals in the ground? 


The Crown ownsoil, gold and silver on all public 
and private land. Ownership of other minerals 
dependson the date and type of land title that 
attaches to the property. 


Rock, stone, sand , gravel and clay used for 
construction and bricks are owned by the 
landowner of the property where they are 
found. 


Who can search for minerals? 


A person who wishes to ‘fossick’ (ie use hand 
tools) needs only a prospectors’ licence. This 
licence does not allow the holder to prospect 
on private land, unless the landowner gives 
pemnission. 


A person or company that wishes to use more comprehensive methods of exploration must 
obtain an exploration licence. This enables the holder to search for up to five years within a 
defined area specified by the licence. The licence area can include private land and Crown 
land. 


Mineral exploration activities are not regulated by planning schemes (# go to Chapters 
4and 5, see section 20(7) of LUPAA). This often means that it is difficult for a landowner to 
prevent an exploration licence being issued over his or her land. However, s/he may be able 
to influence the conditions that apply to the licence. 


Any person who owns, or hasan interest in, any land that is subject to an application foran 
exploration licence is able to lodge an objection with Mineral Resources Tasmania. 
Objections are then heard by the Mining Tribunal. 


é Objections must be lodged within 28 days of the licence application being advertised in a 
local newspaper. 


What environmental controls are there over 
mineral exploration? 


The holder of an exploration licence is generally not 
required to obtain a planning or environment pemnit. This 
does not mean that mineral exploration is unregulated. 
The environment can be protected via the following 
mechanisms: 


=» Exploration activities are required to be approved 
under the Mineral Resources Development Act 1995. 
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The explorer must obtain written pemission from Mineral Resources Tasmania prior to 
undertaking any on ground exploration. Mineral Resources Tasmania liaises extensively 
with land managers such as Forestry Tasmania and the Parks and Wildlife Service. Prior to 
approving a works program for exploration, any potential for the work to affect 
threatened species, conservation and heritage values is considered - where necessary 
the program ismodified or conditions are imposed to avoid or minimise negative impacts 
on these values. 


All exploration work must be camied out in accordance with the Mineral Exploration 
Code of Practice. The Code comprehensively describes what a licence holder can and 
cannot do. 


@® Adherence to the Code is a licence condition - breaching this requirement may result 
in suspension or revocation of the licence. 


If it appears that the Code has been breached, complaints may be made to Mineral 
Resources Tasmania or the EPA Division. If the Code has been breached, or if 
environmental harm occurs or is likely, an Environment Protection Notice may be served 
on the operation (# Go to Chapter 6 for details). 


A ‘rehabilitation bond' must be lodged before a licence is granted. The bond can be 
compulsorily used to rehabilitate exploration works if the company responsible for those 
works failsto do the required rehabilitation. 


11.2 Mining 


What is a mining lease? 


A mining lease authorises the leaseholder to cany out 
work to extract and, in some cases, to process 
specified minerals. The Minister for Resources is 
responsible for granting a mining lease. 


A mining lease gives the holder the right to cary out 
mining operations (access, excavation and 
treatment) within the confines of the mining lease, 
subject to conditions set out in the lease. 


A mining lease is rarely granted for more than 21 years. Most leases are issued fora 5-10 
yeartem. 


The lease area should be limited to the minimum land area required for the efficient 
operation of the proposed mining operation, including supporting infrastructure such as 
tailings dams. The area is likely to include both ‘measured’ and ‘inferred’ mineral 
resources. 


A mining lease may be granted only if the proponent demonstrates the existence of an 
economic mineral resource, intends to mine, has sufficient financial and technical 
resources for the operation, has assessed the potential environmental impact, has a 
compensation agreement with the landowner and hasprovided a rehabilitation bond. 


What approvals are needed for a mine? 


For small operations (annually less than 1,000 tonnes of mineral or 5,000 m3 for sand or 
stone) the operation is classified asa ‘Level 1' operation and environmental approval is 
managed by the local council. You will need to check the relevant Planning Scheme to 
see whethera planning pennit is required forthe mining operation 


«@ Go to Chapters4 and 5. 
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=» Larger scale (‘Level 2’) operations are approved and regulated by the Environment 
Protection Authority (EPA) (# Go to Chapter 5for information about development 
controls). The developer must prepare an Environmental Effects Report (EER) or a 
Development Proposal and Environmental Management Plan (DPEMP) outlining the 
manner in which the operator will meet environmental standards. 


=» Mining is allowed within most reserve classifications under the Nature Conservation Act 
2002, subject to any restrictions outlined in the management plan for the reserve. 
Management plans for national parks generally prohibit mining activities. 


a Go to Chapter 7 formore information regarding management of reserves. 


= Ifa proposed mine is likely to impact on a matter of national environmental significance 
(such as a Word Heritage Area, or habitat for a nationally listed threatened species), 
approval may also be required under the Environment Protection and Biodiversity 
Conservation Act 1999. 


oa Go to Chapter 15 for more information about the EPBC Act. 


Mining on private land 


Mining is the only industry where a private company can develop someone else's land 
without their consent. 


However, a mining lease can only be granted when the applicant has entered into a 
compensation agreement with the landholder. This takes the form of a common law 
contract. Landowners have recourse to the Mining Tribunal to settle any dispute relating to 
the compensation agreement. 


The holder of an exploration licence or mining lease cannot conduct any work within 100 
metres of any substantial building or water body without the consent of the landowner. The 
owner must also be consulted prior to roading and construction activities taking place. 
Landowners have recourse to the Mining Tribunal if these restrictions are not complied with. 
Priorto any heaning, the Director of Mines must attempt to resolve the dispute. 


© Landholders cannot revoke their consent once ithas been given in writing. 


Rehabilitation of mine sites 


In past decades, many mine sites in Tasmania have been abandoned without adequate 
rehabilitation of the area taking place. Mineral Resources Tasmania curently manages 
the Rehabilitation of Mining Lands Trust Fund, which provides funds to rehabilitate Crown 
landsaffected by former mining and exploration activities. 


Funds from the Rehabilitation Trust are used to address safety hazards (for example, covering 
abandoned mine shafts), remediate contamination, conduct revegetation works and weed 
control. 


To reduce the rehabilitation burden on the govemment, mining operators must now provide 
a rehabilitation bond before any work can commence ina mining lease area. Thisisa back- 
stop measure, which ensures that some funds are available to cover the costs of 
rehabilitation in the event that an operator fails to comply with environmental and 
rehabilitation requirements set out in theirlease conditions. 


Can | object to a mining lease being granted? 


Mining lease applications are not publicly advertised, though landowners will be notified. 


Only those who can claim a right to, or interest in, all or part of the land compnised in any 
application fora lease are able to object to the granting of a mining lease. For example, 
land ownersare recognised as having an interest. 
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In the case of Stow v Mineral Holdings, a conservation group was not able to object to 
mining activities because they did not have an “estate or interest in the land” (ie they had 
no private interest or right in the land). The court found that, even though the group was 
interested in the protection of the area, their interest wasa public one, ratherthan a private 
interest. 


Therefore, in order to object to a mining lease, you must demonstrate that you have a 
greaterclaim to the land than other members of the public (such asowning affected land or 
holding a lease or licence overthe land). This isa considerable hurdle to overcome. 


Objections to leases must be sent to the Registrar of Mines and will be heard by the Mining 
Tribunal. 


@ Objections must be made within 28 days of the mining lease being “marked out”. 


Oa mining operation generally requires a mining lease, environmental approvals under 
the Environmental Management and Pollution Control Act 1994and a planning pemit 
(depending on the provisions of the relevant planning scheme). Where a planning permit 
and environmental approval is required, the application will be advertised, and public 
comments invited (# Go to Chapters 4 and 5 formore information about this process). 


11.3 Quarrying 


Quamying involves the extraction of construction 
materials - such as rock, sand, and gravel, 
providing materials for road construction, concrete 
etc. for community use. There are many dozens of 
small quarrying operations around the state. 
Quamies that are close to settlements can create 
significant 'nuisance' problems’ in _ local 
neighbourhoods such asnoise and dust. 


Soil is not a mineral under the Mineral Resources 
Development Act 1995and falls outside this 
legislation. However, Planning Schemes frequently 
provide for soil extraction as a ‘use or 
development that requiresa permit. 


What approvals are needed to conduct quarrying activities? 


=» Most quames are ‘Level 1' activities that require only local govemment approval 
(annually less than 1,000 tonnes of mineral or 5,000 m3 for sand or stone). This isto ensure 
that the operation complies with the planning scheme for the locality. The land may 
need to be rezoned to accommodate a new quamy (# see Chapter5). 


=» ‘Level 2’ operations require environmental approval under the Environmental 
Management & Pollution Control Act (@ see Mining approvalsand Chapter 5). 


=» Aswith mines, operators of quaries must hold a mining lease to extract stone or other 
materials from either Crown land or private land. However, a mining lease isnot required 
for quamies on private land where the sand, gravel or stone extracted is only used by the 
landowner orsold ata rate of less than 100 tonnes each year. 


=» The Quany Code of Practice comprehensively describes how an operator should 
conduct operations - it defines good quanying practice and provides the assessment 
standard for quamying operations and applications. The operators permit conditions 
often include a requirement to comply with the Code. 


® Local councils operate many quanies for public purposes, and councils themselves are 
required to comply with mining, planning and environmental legislation. Because councils 
are also the managing authorities for their own quamies it can sometimes be more difficult to 
ensure that they comply with proper processes. 
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11.4 Enforcing proper operations of a mine or quarry 


| If you have a concem,, it will be useful to obtain a copy of: 


» the Mineral Exploration Code of Practice 
=» the Quary Code of Practice 


= the exploration licence or mining lease forthe particular operation 
=» any environmental pemits issued by the council and/or the EPA Division 


~w> You can do a search to find out the details of the relevant mining lease / exploration 
licence (such as lease number and expiry date) using the TIGER database on the MRT 
website. 


If you believe conditions attached to a pemit or lease are being breached ora code of 
practice is being breached orif you believe the environment is being harmed, you should: 


=» immediately contact the mine or quamy operator and request that they take action to fix 
the situation 


= reportitto the local council and/orthe state pollution hotline (Ph: 1800 005 171) 
=» contact the Minister for Mines (by phone oremail) to complain. 


a Go to Chapter 13 for general information about taking action. 


| If you are suffering from nuisance or environmental ham from the mining activity: | 


= youmay be able to take action in the court orthe Tribunal to prevent breachesofa 
lease orpemmit. 
«a Go to Chapter6 


yeu right to information | 


= If you have any concems about what is happening at a mining / exploration site, you 
should request a copy of the lease, licence or environmental authority. 
If you are not given a copy of the documents (including maps etc) in the first instance, 
you can make an application for 'assessed disclosure' under the Right to Information Act 
2009. 


You should clearly outline what information you are after, and argue that it isin the public 
interest to make the information available. 


Where can | find more technical information? 


» Hard copies of the Mineral Exploration Code of Practice and Quamy Code _ of 
Practice can be obtained from Mineral Resources Tasmania or through Service Tasmania. 
See Mineral Resources Tasmania for more information resources. 


=» TIGER(Tasmanian Information on Geoscience and _ Exploration 
Resources) is an information base for Tasmania's geological and 
mineral exploration. It includes maps and information on geology, 
groundwater, tenements and deposits. 


=» The EPA Divison produces a range of brochures that describe 
Tasmania's environmental control system - available from Service 


Tasmania centres orat www.environment.tas.gov.au. 
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12. Protecting Cultural Heritage 


This chapter looks at laws that aim to protect human generated heritage - buildings, 
artefacts, structures and places of historic and cultural interest, including Aboriginal sites. 


What is cultural heritage? 


“Cultural Heritage” refers to any places or artifacts that have cultural, scientific, aesthetic, 
architectural, community or historic interest to our community or to future generations. It 
includes not only buildings and other physical structures, but localities where significant 
events have occured. These laws protect not only individual sites, but can include entire 
areas, such as historic Battery Point and West Point (NW Coast). These laws help to protect 
the essential integrity of our cities, towns and rural landscapes for the interest and enjoyment 
of present and future generations. 


This can be a delicate area of law, because structures and places having cultural interest 
exist mostly on privately owned land. It is often difficult for govemments to restrict private 
landowners nghts. 


“Aboriginal Cultural Heritage” in Tasmania is addressed asa completely separate issue from 
“Historic Cultural Heritage”. 


CASE STUDY: Historic Cultural Heritage vs Aboriginal Cultural Heritage 


Reynolds v Tasmanian Heritage Council 


As part of the campaign opposing the Brighton Bypass (see below), an application was 
made to the Tasmanian Heritage Council on 26 May 2010 to have the Lower J ordan River 
Levee listed on the Tasmanian Heritage Register on the basis of the cultural significance of 
the site. 


The applicants submitted to the Heritage Council: 


‘We are not Aboriginal but that does not mean that we cannot appreciate the value of the 
place forthe knowledge it has already given and the information it is yet to yield - if the site 
is preserved. We believe too much of Tasmania’s Aboriginal history has been lost or 
destroyed. We want to preserve forall people this unique place that offers so much for all of 
us.’ 


The Heritage Council rejected the application because s.98 of the Historic Cultural Heritage 
Act 1995 prevents properties being included in the Tasmanian Heritage Register if the 
significance of the place is because of its “association with Aboriginal history, tradition or 
traditional use.” 


The applicants challenged the decision in the Supreme Court, arguing that s.98 was invalid 
because it offended against the Racial Discrimination Act 1975. They argued that 
the Aboriginal Relics Act 1975 did not provide the same level of protection as the Historic 
Cultural Heritage Act 1995, so it was discriminatory to deny places of Abonginal cultural 
significance the higher degree of protection offered under the Tasmanian Heritage Register. 


The Supreme Court dismissed the appeal, saying that the exclusion of Aboriginal cultural 
places from the operation of the Histonc Cultural Heritage Act 1995 was not discriminatory. 
Justice Tennent stated: 


‘The section also does not prevent Aboriginal persons from protecting places which are 
archaeologically, culturally, historically or socially significant for Aborginal people. It only 
restricts any person nominating a place where its only sgnificance is its association with 
Aboriginal history, tradition or traditional use.’ 


As a result, the Aboriginal Relics Act 1975 remains the only law available explicitly for the 
protection of Aboriginal cultural heritage in Tasmania. 


176 


12.1 Protecting Aboriginal Cultural Heritage 


People have lived in Tasmania for over 40,000 year, a 
perspective that should never be lost when evaluating heritage 
values. For Tasmanian Aborigines, these values go well beyond 
saving a few artefacts for historic interest - they have an 
extremely high significance to their identity and living culture. 


At the time of writing, laws to protect Aborginal cultural 
heritage in Tasmania are badly outdated and fail to adequately 
protect cultural history that is important to the Abornginal 
community. Some of the criticisms of the current laws include: 


= lack of Aboriginal community involvement in decision making; 
= restrictive definitions of Aboriginal heritage; 


=» availability of an ‘ignorance’ defence for damage to Aboriginal heritage (that is, a 
person who did not know that a place or item had significance to Aboriginal people will 
not be guilty forany damage caused; 


= lackof integration with the broader planning system; and 


=» lackof enforcement or regulation of the quality of Aboriginal hertage assessments. 


BRIG HTON BYPASS - CASE STUDY 


Recent debate over the construction of the Brighton Bypass highlights the need for improved 
laws to protect Aboriginal hentage. Despite significant archaeological discoveries during 
planning indicating that the site of the J ordan Levee wasa cultural heritage site estimated to 
date back neany 42,000 years, the State Govemment continued with their plans to build the 
large road infrastructure project over the top of this important historical and cultural site. 
Efforts by the Tasmanian Abornginal community to stop the work were unsuccessful, as the 
outdatedAbonginal Relics Act 1975 offered very limited protection. 


In response to significant public outcry at the plans to build the Bypass, on 23 December 
2010, the Federal Environment Minister used his emergency powers under the Environment 
Protection and Biodiversity Conservation Act 1999 to have the J ordan River Levee placed on 
the National Heritage List. The Australian Heritage Council subsequently confirmed the 
heritage values of the site, and listed the site permanently in the National Heritage List. 
Unfortunately, the listing could not prevent construction of the Bypass that had been 
approved before the site was entered into the Heritage List. 


For more information about the Brighton Bypass situation, see www.tacinc.com.au 


Proposed reforms 


The Tasmanian govemment has recently released draft legislation which seeks to modemise 
the protection of Aboriginal cultural heritage in Tasmania. The public comment penod in 
relation to the Bill closed in December 2012. The comments will help to inform the content of 
the final legislation. Hopefully, the new laws will provide more involvement for the Aboriginal 
community in the decision making processand better protection of Aboriginal heritage. 


A Regulatory Impact Statement for draft regulations was also released in J une 2013. 


~> To see a copy of the draft Aboriginal Heritage Protection Bill 2012 and the proposed 
regulations, go to the DPIPWE website. 


Aboriginal Heritage Council (Interim) 


As part of these reforms, the State govemment has also established an Interim Abonginal 
Heritage Councilto provide policy advice and recommendations to the Minister for 


177 


Environment, Parks and Heritage in relation to the protection and management of Abonginal 
heritage. 


The Council consists of seven people who reside in Tasmania. Members must represent 
Aboriginal interests, but are not explicitly required to be Aboriginal. Members are nominated 
by the Minister and appointed by the Govemor on the basis of knowledge, expenence and 
expertise. 


How is Aboriginal cultural heritage protected? 


Presently there are six main avenues: 
= Through land ownership - see below 


= The Aboriginal Relics Act(presently under review) provides for the management of 
protected sites and objects, which are proclaimed by order. All Aboriginal relics, 
whatever the land status, are protected under Section 14 of the Act unless a permit from 
the Minister is issued. 


1. Itisan offence for any person (including govemment agencies) to damage, destroy, 
conceal, deface or otherwise interfere with a relic or a protected site. All alleged 
offences of this nature are investigated. However, it isa defence if the person can 
show that they did not know that the relevant relic orsite was protected. 


2. If a developer discovers a relic during construction work, all work must stop until the 
site has been assessed to see what mitigation measures are necessary. 


= State and Historic Reserves(declared under the Nature Conservation Act 2002) - 
Aboriginal sites are protected and cultural activities are permitted, including traditional 
hunting and gathering, provided the activities are not likely to have a detrimental effect 
on fauna and flora and are consistent with the Act. 


= ‘Traditional Aboriginal huntingand gathering is permitted on Aboriginal land under 
the Aboriginal Lands Act 1995 and under the Living Manne Resources Management Act 
1995. 


=» Land Use and Planning Approvals Act 1993 - planning decisions can protect Aboriginal 
cultural heritage. For example, Aboriginal heritage issues can be addressed through 
Planning Schemes provisions which require Environmental Impact Assessments or heritage 
surveys to be canied out in areas of known or potential significance to Aboriginal people 
(a Go to Chapter 5). 


= Tasmanian State Coastal Policy - this Policy, which must be considered when assessing 
development or changes to planning schemes in the coastal zone, includes objectives 
relating to Aboriginal heritage protection (# Go to Chapter 7). 


What about Aboriginal-owned land? 


In the past two decades, several Crown Land sites have been transferred (i.e. retumed) to 
Aboriginal ownership and control under the Aboriginal Lands Act 1995. These areas are 
underthe control of the Aboriginal Land Council of Tasmania (ALCT), a statutory body. 


Mining and exploration are prohibited in these areas without the pemnission of the Aboriginal 
Land Council. 


Some of these areas are also classified as Indigenous Protected Areas (part of the National 
Reserve System and the intemational IUCN reserve system). This special land classification 
allows for protection and maintenance of both natural and cultural resources in tandem, 
producing social and cultural outcomes from natural resource conservation activities on land 
and sea. Indigenous Protected Areasin Tasmania include Preminghana, Oyster Cove, Risdon 
Cove and Badgerand Chappell Islands 


a forinformation on reserve classifications see Chapters 7 and 15. 
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In the absence of more comprehensive laws, the Tasmanian Aboriginal Land and Sea 
Counciland the Tasmanian Aboriginal Centre (non-govemment organisations created by 
the Aboriginal community) provide Aboriginal community views on matters affecting 
Aboriginal heritage. 


Commonwealth powers 


An important piece of legislation is the Aboriginal and Tones Strait Islander Heritage 
Protection Act 1984. It aims to protect sites of cultural significance to Aboriginal people 


themselves and it enables the Federal minister to make a declaration that a place or object 
is to be protected from ‘desecration or injury’. Such a declaration can only be made after 
consultation with the relevant State govemment, and only if the Minister is satisfied that State 
legislation will not provide adequate protection. 


Unfortunately, application of the ATSIHP Act relies on demonstrating native title, or 
continuous connection to country. Asa result of historic dispossession, Tasmanian Aborigines 
cannot meet this criterion for protection under the Federal legislation. 


The Environment Protection and Biodiversity Conservation Act also contains important 
requirements: 


=» The role, knowledge and interests of Aboriginal people must be recognised when 
determining or promoting conservation and ecologically sustainable use of Australian 
natural systems (section 3); 


= The role and interest of Aboriginal people in the conservation of biodiversity must be 
considered when Plans for Recovery, Threat Abatement and Wildlife Conservation are 
being drawn up (sections 270, 271(3), 287); 


=» OnCommonwealth Reserves, ceremonial practices, hunting and gathering may 
continue (section 359A); 


= Some highly significant Aboriginal sites in Australia (such as Uluru and Kata TJjuta) are 
legally protected under the EPBC Act. The protection is only offered to places that are 
specifically listed underNational Heritage, Commonwealth Heritage or Word 
Heritage classifications. 
~w> You can see the list of recognised heritage placeson the Department of Environment 
website. 


=» Affected Abonginal communities must also be consulted by the Australian Heritage 
Council when assessing sitesand when making Conservation Agreements. 


A review of federal environmental legislation in 2009 (the Hawke Review) recommended that 
the Abonginal and Torres Strait Isander Heritage Protection Act 1984 be incomorated into 
the EPBC Act. 


The Hawke Review states that this incorporation would remove overlap and duplication in 
the assessment and _ authorisation process. The govemment has‘agreed to 
consider incomorating the provisions of the two Acts. 


® Any attempt to incorporate the two Acts will need to ensure that Federal protections are 
not confined to Aborigines able to demonstrate native title rights. 


«@ Go to Chapter 15 for more information on national environmental laws. 
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12.2 Protecting Historic Cultural Heritage 
Tasmanian places that have historic cultural hertage values 
are protected through two principal mechanisms. 

1. Historic Cultural Heritage Act 1995 


The Historic Cultural Heritage Act 1995 is the primary law 
relating to listing and protecting places that have historic 
cultural heritage values. 


Under the Act, significant places are identified and listed on 
the Tasmanian Heritage Register, which isadministered by the Tasmanian Heritage Council. 


Recent changes have integrated the heritage legislation with existing development controls 
(descnbed in more detail in Chapter 5). Thishas meant that when development is proposed 
that may impact on heritage values, the local council will refer the development to the 
Heritage Council forassessment as part of the approval process. 


2. Land Use Planning and Approvals Act 1993 


Some local councils (particulary Hobart and Launceston) also keep comprehensive 
inventories of heritage buildings and sites within their municipal areas (this may include 
places that are also included in the Tasmanian Heritage Register, as well as places that have 
only local heritage significance). Planning schemes in many council areas provide extra 
criteria fordevelopments which may affect heritage placeslisted in the Scheme. 


For example, where a development is proposed on, or adjacent to, a listed heritage place, 
the Planning Scheme may require the developer to obtain a heritage assessment, or may 
prevent the Council from approving the development unless it is satisfied that the hentage 
values of the listed place will not be adversely affected. 


If a place is listed on the Tasmanian Heritage Register, any application for works or 
development on the property will be referred to the Heritage Council for consideration as 
part of the planning approval process (unless a certificate of exemption is issued - see 
below). 


For more information about how you can make submissions, or challenge local council 
decisions, in relation to developments at heritage places, # Go to Chapter5. 


What does the Heritage Act do? 


The Heritage Act is an integral part of Tasmania's comprehensive planning system (the 
Resource Management and Planning System - RMPS), which gives owners and other citizens 
formal rights of appeal when decisionsare made. 


« Go to Chapter 4 to see how the RMPS works. 


What is the Tasmanian Heritage Council? 


The Tasmanian Heritage Council is the statutory body responsible for administering the 
Heritage Act and maintaining the Tasmanian Hertage Register. Any development on places 
listed on the Tasmanian Heritage Register must be approved, or specifically exempted, by 
the Heritage Council before works can commence. 


You can download a variety of online Application Forms from the Heritage Tasmania website 
- including an application to nominate a place to be included in the Heritage Register and 
an application fora certificate of exemption in relation to proposed works. 


180 


How are properties listed? 


Any person is able make an application to the Tasmanian Hentage 
Council to have a place included in (or removed from) the Register. 


“Places” include areas, land, buildings and associated items, and 
also shipwrecks. 


In order to be entered in the Register, a place must have “cultural 
heritage significance” and meet at least one of the significance 
criteria set out in section 16 of the Heritage Act. 


Please note: Aboriginal cultural heritage is not managed under the 
Historic Cultural Heritage Act and isdealt with under other legislation - see above. 


Where can | see the Heritage List? 


There are several thousand places entered on the Tasmanian Heritage Register. You can 
download a copy of the Register from the Heritage Tasmania website. 


To purchase a hard copy of information about a particular listed place, you will need to 
complete a Heritage Register Search form (please note, fees of approximately $35 apply for 
the search. 


A list of all heritage sites in Australia (on both state and national listings) is also available at 
the Australian Hertage Places Inventory. 


® section 337 of the Local Govemment Act requires local 
councils to provide information about places on the 
Heritage Register if you request a Council Land 
Information Certificate (this is generally done before 
purchasing property). 


How are hentage values protected? 


The principal mechanism for protecting listed places or 

heritage areas is requiring any person who wants to undertake works at the place or area to 
obtain a planning pemit. This also applies to state and local govemment officers 
undertaking work on public buildings. The process for obtaining a pemit has recently 
changed, and is discussed in more detail below. 


“Works” is defined broadly, and includes any development, excavation or other intervention 
that may change the appearance of the place, changesto the topography and removal of 
topsoil or vegetation (unless otherwise approved under a Forest Practices Plan - # Go to 
Chapter 8). 


Previousy, landowners who wanted to undertake works on a heritage place (refered to as 
‘hertage works’) required both a planning permit from the local council and a works 
approval from the Heritage Council. Under recent changes to the Hentage Act, heritage 
works require a planning pemnit only (unlessa certificate of exemption has been granted for 
the works - see below). 


It isan offence to undertake heritage works without a pemmit (or, ifa certificate of exemption 
has been granted, without complying with the conditions of the certificate). Unlawful works 
can attract a fine of up to $650,000 for an individual. 


© Ifa certificate of exemption has been issued for the heritage works, but the works also 
require a planning pemnit for reasons other than hentage (forexample, if the works are to 
change the use of the premises from residential to a shop), a planning permnit will still be 
required. However, the permit application will not be assessed by the Heritage Council. 


® Until recently, the Heritage Act prevented the Heritage Council from approving 
demolition of a heritage place unless the Heritage Council was satisfied that there was 
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“no prudent and feasible altemative” to the demolition. Under the revised Heritage Act, 
this explicit restriction has been removed, but applications for heritage works involving 
demolition will continue to be assessed against the objectives of the Heritage Act. 


The Tasmanian Heritage Council has vanous powersto prevent or restrict heritage works. This 
includes powers to issue orders to stop works that may ham the historic cultural heritage 
significance of a registered heritage place ORa place which the Heritage Council believes 
should be a registered place. 


What if | am a property owner or developer? 


Owners of hentage listed properties, or properties in heritage areas, who wish to undertake 
works on their property must: 


=» Apply fora certificate of exemption; or 
= Ifno exemption certificate isissued, apply fora herntage works approval. 


Certificates of exemption 


Applications for a certificate of exemption are made in writing to the Heritage Council. 
Applications must provide sufficient detail regarding the proposed work and the likely impact 
on the hentage values of the property. 


If Heritage Council is satisfied that the proposed works: 


» fall within the types of work identified in the work guidelines as having no / negligible 
impact on heritage values; and 


= willbe camed out in accordance with the work guidelines 


the Council must issue a certificate of exemption and provide a copy to the relevant 
planning authority (local council). 


In all other circumstances, the Hentage Council has discretion to approve or refuse an 
application fora certificate of exemption. 


A certificate of exemption must clearly describe the works that are exempted, and the 
location in which the works are authorised to occur. If the works do not comply with the 
description in the certificate, the landowner cannot rely on the certificate to exemption to 
avoid the need fora planning permit. 


Planning Pemnnits 


If no certificate of exemption has been issued for proposed heritage works, a landowner 
must apply to their planning authority (local council) fora planning permit for the works. 


The application will be treated asa discretionary application (# Go to Chapter 5). The 
planning authority must refer the application to the Heritage Council and ask whether the 
Heritage Council wishes to be involved in the assessment of the application (that is, does the 
Heritage Council have concems regarding the impact of the works on heritage values?). 


If the Heritage Council advises that it does not wish to be involved in the assessment of the 
application, or fails to notify the planning authority within 7 days that it wishes to be involved, 
the application is taken to be withdrawn. In this situation, no further permit is required in 
respect of the hentage works. 


® Please note, if the application is withdrawn for the heritage works, but the works also 
require a planning permit for other reasons (for example, if the works are to change the 
use of the premises from residential to a shop), a planning permit may still be required (a 
go to Chapter 5). However, the permit application will not be assessed by the Heritage 
Council. 


If the Heritage Council advises the planning authority that it does wish to be involved in 
assessing the application for heritage works, the Heritage Council may request further 
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information from the applicant. The application will also be advertised and comments from 
the public will be invited (# go to Chapter5). 


The Heritage Council will consider the application, including any additional information, and 
forward itsrecommendation to the planning authority. 


If the Heritage Council recommends that the application be refused, the planning authority 
must refuse to grant a pennit forthe heritage works. 


If the Heritage Council recommends that the application be approved, with or without 
conditions, the planning authonty still has discretion to refuse the application. However, if the 
planning authority does approve the application, the permit must be subject to the 
conditions recommended by the Heritage Council. 


In this way, the powers of the Heritage Council in relation to development applications are 
similar to those of other referral agencies, such as the Environment Protection Authority and 
TasWater (# go to Chapter 5). 


Go to the Hentage Tasmania website fora flowchart of the assessment process. 


® If your property is listed in the Heritage Register and you intend to take an action that you 
think could affect heritage values in any way, contact the Heritage Council to discuss 
your plans. Heritage officers can give you a good idea about whether a permit will be 
required, and may assist with suggestions about amendments to your design that would 
make your proposal more consistent with the heritage values of your property. 


Early conversations with Heritage Tasmania can save you a lot of time and money! 
Heritage Tasmania officers are happy to discuss proposals with landowners - check out 
their website for contact details and helpful guidelines. 


What conditions can apply? 


Pemnnits for heritage works may be subject to a range of conditions, such as limiting the area 
of disturbance, requiring particular heritage trees to be retained or requiring work to be 
undertaken under the supervision of a suitably qualified person. 


You must comply with the conditions in the planning permit. Failing to cary out the heritage 
works in accordance with pemit conditions could result in a stop work order ora fine of up 
to $130,000 for an individual. 


What if | am unhappy with the Heritage Council’s decision? 


If you are unhappy with the decision to refuse your application, or think that the conditions 
are too restrictive, you can appeal against the decision to the Resource Management and 
Planning Appeal Tribunal (see below). 


Where the Heritage Council has been involved in assessing your application, both the 
planning authority and the Heritage Council will be partiesto yourappeal and can appear 
atthe Tribunal to give evidence in support of their decision. 


Can I have a say about heritage decisions? 


Any concemed person may make a submission to the Heritage Council about decisions to 
include a property in the Register, orremove a listed property from the Register. 


Any concemed person may also make a representation to the relevant planning authority 
about an application to conduct works on a heritage listed property. All submissions are 
forwarded to the Hertage Council for consideration before they make their 
recommendation about whetherto approve the works (see above). 


A person who made a submission / representation is entitled to appeal against the relevant 
decision. Appeals are made to the Resource Management and Planning Appeal Tribunal. 


«# Go to Chapters 5, 6and 14 for information about the appeal process. 
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~~ Download application forms from the Tribunal website. 


@ Appealsto the Tribunal in relation to works approvals need to be made within 14 days of 
a notice of the decision. Appeals in relation to decisions to list (or de-list) properties must be 
made within 30 days. 


What if | am a potential buyer? 


If you are thinking of buying a property that you think 
has herntage values (or may be subject to a heritage 
agreement - see below), you should talk to the 
Heritage Council and local council to see what 
conditions may apply to that property. 


You can search the Heritage Register online to see if 
the property you are looking at is on the Register, 
and can apply to the Hertage Council for a more 
detailed extract if the property is listed. 


It is particularly important to check for heritage restrictions if you are thinking about making 
any alterations after you purchase the property - it is always best to know what hurdles you 
may face in advance! 


In what other ways can cultural heritage be protected? 
=» Heritage Agreements 
=» Reservation of heritage areas underthe Nature Conservation Act 2002 


=» Assessment of specific developments potentially affecting hentage (such as forestry or 
mining activities) 


=» National heritage listing underthe EPBC Act 


What are Heritage Agreements? 


The Tasmanian Heritage Act also enables property owners 
to enter into Heritage Agreements. A Heritage Agreement 
can impose certain restrictions on how a property may be 
used or modified and it may provide for assistance and 
resourcesto help the owner protect the place. 


These agreements attach to the property title and are 
binding on the owner and occupier (and any future 
owners or occupiers). 


The Appeals Tribunal can make orders forcing owners or occupiers to comply with Heritage 
Agreements. If an orderhas been made against you, you can challenge the decision in the 
Supreme Court (see s.54 (1) of the Heritage Act). 


What are ‘Historic Reserves’? 


Histonc Reserve isa classification under Tasmania's system of protected reserves, declared 
under the Nature Conservation Act 2002 (# go to Chapter 7 for information regarding 
Tasmania’s reserve system). 


The Historic Heritage section of the Parks & Wildlife Service manages historic reserves. In most 
cases, a management plan will set out the rules for managing activities in the Historic 
Reserve. 


184 


Other Tasmanian laws 


Tasmanian authorities may also have responsibility for protection or conservation of historic 
cultural heritage under other laws. Forexamples, see: 


= Majorinfrastucture Developments Approvals Regulations 2000 (regulation 4) 


Project proponents may be required to address heritage values as part of their impact 
assessment for large infrastructure projects 


= Mining (Strategic Prospectivity Zones) Act 1993 (see section 7(6) 


Generally, Crown Land that has been included in a Strategic Prospectivity Zone (that is, 
an area identified as having mining potential) cannot be sold or protected from mining 
without the approval of both Houses of Parliament. However, if a mining lease or licence 
hasbeen granted and then items of cultural heritage value are discovered, the land can 
be reserved without parliamentary approval. 


= Private Forests Act 1994 (see section 6) 


Private Forests Tasmania will examine issues relating to cultural heritage when assessing 
applications for forestry operations on private land. 


= Water Management Act 1999 (see sections 155, 162) 
Heritage issues must be considered when assessing applications fordam pemnits. 
Some historic sites, including the Theatre Royal and Royal Tasmanian Botanic Gardens, are 
also protected under their specific management Acts. 
What national laws apply? 


Most hentage places are protected under State laws. The protection of heritage under 
national laws is limited to those places which are considered to be of national (or 
intemational) significance or which are owned by the Commonwealth govemment. 


The following heritage lists are relevant at a national level, and managed under the 
Environment Protection and Biodiversity Conservation Act 1999: 
L The National Heritage List 


= This is a limited listing of heritage places that have outstanding national significance. 
Tasmanian places entered in the list include Port Arthur, the Hobart Female Factory and 
the Richmond Bridge. 


= If you would like to look up whether a place is listed on the National Heritage List, check 
the register on the Department of Environment website. 


2. The Commonwealth Heritage List 
= Thisisa listing of placesthat are owned orcontrolled by the Commonwealth. 


=» There are 18 Tasmanian entries, mainly historic buildings such as post offices and 
lighthouses. 


Any person may apply to have a place listed or foran emergency listing. 


The EPBC Act also seeks to implement the Word Heritage Convention, which obliges the 
Australian Govemment to protect any Word Heritage sites (# Go to Chapter 7), including 
those that are listed for their cultural heritage significance. 


Heritage sites that are included in the National Heritage List, the Commonwealth Heritage List 
or the Word Heritage List can be protected under provisions of the national EPBC Act. Their 
heritage values are a ‘matter of national environmental significance’ under the Act and 
developers are therefore required to seek approval from the Federal Minister for any actions 
that are likely to have a significant impact on these heritage values. 
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© A heritage place can be listed on both the Tasmanian Heritage Register, and on the 
National or Commonwealth Heritage List. 


@® A Word Heritage ora National Heritage place may not require approval under the EPBC 
Act if a bilateral agreement between the Commonwealth and a State enables actions 
(ie. developments) to be camied out in accordance with an accredited management 
plan. 


Commonwealth agencies are required to develop and implement management plans for 
heritage places under their control. 


«@ Go to Chapter 15 to see how the EPBC Act works. 


@ Formmerny, many thousands of heritage places were listed on the Register of the National 
Estate. This list is no longer maintained, and no specific protection is afforded to place 
that were included on the Register. 


Many of those placeshave been listed under local, state or Federal heritage lists. 


12.3 Moveable Cultural Heritage 


Australia is a signatory to the UNESCO Convention on the Means 
of Prohibiting the Illicit Import, Export and Transfer of Ownership of 
Cultural Property. The protections under that Convention are 
implemented in Australia by the Protection of Moveable Cultural 
Heritage Act 1986. This Act prohibits imports or exports of 
protected classesof itemsinto and from Australia. 


Moveable Cultural Heritage includes “objects that are of 
importance to Australia, or to a particular part of Australia, for 
ethnological, archaeological, historic al.....scientific or 
technological reasons...” For example, books, artifacts, records 
and documentscan be classed asmoveable heritage. 


There isno Tasmanian equivalent of the Moveable Cultural Heritage legislation, so you would 
need to check the Federal legislation when considering importing or exporting any item that 
may be of heritage significance. 


~w» Formore information about Moveable Cultural Heritage, see arts.qgov.au/movable 


12.4 Protection of historic shipwrecks 


There are currently 950 shipwrecks around Tasmania's coastline. Those in Tasmanian waters 
are protected under the Historic Cultural Heritage Act 1995. 


Approval from the Tasmanian Heritage Council is required before you can undertake any 
activity which is likely to disturb the shipwreck. The Heritage Council may also declare a 
“protected zone” around a shipwreck, and require any person who wants to enter the 
protected zone to get approval. 


@ If you discover a shipwreck that is not currently registered with the Tasmanian Heritage 
Council, you must report it to the Tasmanian Heritage Council within 30 days. 


Shipwrecks and maritime history sites may also be in ‘historic reserves’ under the Nature 
Conservation Act 2002. 


Shipwrecks that are located in Commonwealth waters are protected by the Commonwealth 
Historic Shipwrecks Act 1976. In practice, this Act is managed by the Tasmanian Department 
of Primary Industries, Parks, Water and the Environment. 
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13. Taking Action 


DON’T JUST SIT THERE 
Decision-makers and members of the community can 


sometimes fail to act in the environments best interests. 
Sometimes, an environmental defender has to step up... 


It is always better to be proactive and take action to avoid 
environmental impacts before they occur. 


Community participation early in decision-making processes is crucial to successfully 
defending the environment. 


This chapter and Chapter 14focus on different ways in which you can participate in 
decisions being made about the environment - from contnbuting to the development of a 
planning scheme in your area, ora management plan for your favourite national park, to 
challenging a particulardevelopment. 


Participation can range from lobbying and letter writing to taking your case to the Resource 
Management and Planning Appeal Tnbunal. 


13.1 Handy hints for an environmental defender 


Act promptly 


Don't put action off until tomorow. Legal and planning processes usually have very strict 
time limits within which you are able to take action. Once a decision has been made there 
are strict deadlines for making appeals. Very often missing a deadline can mean losing your 
case, even if what you're arguing iscorrect. 


Get involved before problems occur 


Tasmania's Resource Management and Planning System (RMPS) provides opportunities to get 
involved in the planning process in the eany stages, before problems crop up. Being 
proactive can stop a lot of problems from occuning, and is often easier (and less expensive) 
than fighting something aftera decision hasbeen made 


a Go to Chapters4and 5 foran outline of opportunities for public involvement. 


Keep good records 


It is extremely important to keep a file recording your observations and all communication 
that you have had with various parties - including the person or company involved, relevant 
govemment agencies, the Tribunal and local members. This means keeping copies of letters 
and submissions you have sent and received and recording the details of all phone 
conversations relating to the matter, noting the date, time, the person you spoke to and the 
details of what wassaid. 


Gather vital information 


It is important to gatheras much infomation as possible about the issues as early as you can. 
This will be particularly useful if you need to get advice from a lawyer. It is surprising how 
many people lodge complaints before obtaining basic information about the issue - some of 
this information will be publicly available, some you will need to request from other parties, 
such asthe company involved, the local council orgovemment agencies. 
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What sort of information do I need? 


Information that may be useful includes: 


oO 


= The time of day an event (such asa spillage) occured 


=» The precise location (by description or using map 
coordinates) 


=» A map of the area indicating any environmental features es ; 
of concem J 


» Evidence’ showing’ environmental harm = such as 
photographs, videosand statements of witnesses 


= Planning information, including what zone a proposed development will be located in, 
which planning scheme appliesto the site and any relevant development control plan or 
development guidelines adopted by council in relation to the site, or to the particular 
type of development. 


=» The development application and the final decision in relation to a development activity 
(e.g. the pemnit issued by the planning authority, or notice issued by the EPA). 


In pollution cases, get a copy of any pemnits or Environment Protection Notices issued by 
the EPA or the local council. This will help you to understand whether the level of 
emissions from a site is allowed ornot, and what actions you can take. For example, if the 
emissions are not allowed, you could ask the Council to prosecute the company. If the 
permit does allow the emissions, you could lobby the Council for changes to the permit 
to reduce the pemitted emissions. 


=» Any reportsorminutes of meetings held by local council and its relevant committees. 


® council meetings are generally open to the public and most councils publish their 
agenda papers, supporting reports and meeting minutes on their website. These often 
include important reports from council officers, giving the history of the matter and the 
particular officers opinion of the issue - these reports can help you to understand how 
the decision you wish to object to wasmade. 


=» Expert opinion, or at least well-informed opinion, on the actual or potential harm you are 
concemed about 


=» Documents used to support the development application such as Environmental Impact 
Statements flora and fauna reports or other studies 


=» Reports or letters of any agencies who may have been consulted such as the EPA 
Division, Heritage Tasmania, Parks and Wildlife Service 


= Find out which legislation applies (it could be more than one Act). Don’t be frightened by 
the complexity - knowledge is power If you are confused about which laws apply, 
contact EDO Tasmania foradvice. 

Accessing government information 


Access to information that is on the public record is pivotal to the workings of a modem 
democracy. No matter what issue you are confronting, information isa vital ingredient. 


Under the Right to Information Act 2009, citizens have the legally protected right to obtain 
information from councilsand govemment departments (# see below, this chapter). 
Alert relevant authorities 


Once you understand the problem, and the agency that is responsible for regulating it, 
contact the state pollution hotline, police, Parks and Wildlife officers, fishenes 
inspectors, Forest Practices Authority or yourlocal council as soon as you can and let them 


188 


know what you have observed. Ask them to investigate your complaint promptly and to let 
you know the outcome of their investigation. 


Gota problem? 


Who to call? | Call this number | 


Planning or building : A 
‘infringements jLocal council Check phone directory 


= —____ 1 


|Local council and/or 


‘EPA Division | 1800 005 171 (Free call) 


i —___—— + 


| Pollution infringements 


Health Officer at Local 


Pollution that causes health ‘ 1800 671 738 (health - 
problems eee freecall) 
Health Dept | 

ae : Spray Information and 1800 005 244 (Free call) or 03 
[Beste Ke sera yerg Referral Unit 6336 5252 
Destuction/ interference with tocar Coune or 

= = i i 
Heritage Properties | Tasmanian Heritage 1300 850 332 or 03 6233 2037 


Council 


|Regional Contacts 

HQ - 1300 135 513 or 
South: 03 6233 6556 (after 
hours) 

North: 03 6336 5312 


Local ranger station or 


Wildlife infringements Parks and Wildlife HQ 


Forest Practices infringements — Forest Practices Authority 03 6233 7966 


ee ec msement eee 

Fisheries infringements (sea) Ma rine police 03 6230 2475 (Free call) 
Fisheries infringements (inland) _|nland Fishenes Service peipaoey rend (after hours) or 
Genetically modified crops DPIPWE | 1300 368 550 

Biosecurity issues ; DPIPWE 03 6165 3085 ; 
Littering _ | Litter Hotline 2300 135 513 


Oitan officer appears unresponsive to your call, you may need to persuade them to canny 
out their responsibilities. For pollution offences, it is often useful to remind Council officers that 
they have an obligation under the Environmental Management and Pollution Control Act 
1994 to “use their best endeavours to minimise pollution”. 


For some reports, such as those relating to littering, you may need to agree to sign an 
affidavit about what you have seen before the EPA will investigate. 


Ask to be called back once the issue has been resolved or to find out what action has been 
taken. Follow up your call with a letter, if appropriate. This should ensure that you receive an 
answer. 
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Take samples 


If the issue that concems you is pollution and you cannot get the responsible authority to 
take samples quickly enough, it may be useful to take a good sample for chemical analysis, 
particulary at the time the pollution isactually taking place. 


Use glass containers, well washed and rinsed in distilled water. Find out how to store the 
sample appropriately and label it with time, date, location and circumstances. 


It is often useful to contact your local Waterwatch orLandcare group. They may have 
sampling records forthe area, and can provide advice about sampling techniques. 


Act locally 


You can have ae say in developments in your 
neighbourhood, including such things as heights of 
buildings, tree removal, traffic hazards and waste disposal. 


=» If you have a concem about a local issue, don't be 
afraid to front up to your council and ask questions. Most 
local govemment officers will happily inform you about 
their planning schemes and local by-laws and where to 
inspect them. Some councils employ a legal officer who 
can help you to understand the local by-laws. 


» Youcan get involved in setting the controls and zones in 
yourlocal planning scheme 


a Go to Chapter4, to find out how 
=» Youcan exercise your right to lodge an objection to a new development 


«@ Go to Chapter 5 for information on how to find out about and appeal against a local 
development if you are unhappy with it 


=» You can also take civil enforcement action to enforce planning and pollution controls in 
relation to existing premises (see below). 


Get legal advice 


It’s best to get professional advice assoon aSsan issue arises. This will give you an overview of 
the legal options that are available and help you to decide on the best course of action. 
You may need to act quickly to give yourcase the best chance of success. 


If you can, it’s best to get advice from someone (eg a lawyer or planner) who has special 
knowledge of environmental law and experience in bringing cases before the Resource 
Management and Planning Appeal Tribunal. A solicitor or community worker who knows the 
ropes may be able to identify quickly whether a potential appeal has a good chance of 
successor not. 


@® Free advice about planning issues is also available through the Planning Aid service 
at Hobart Community Legal Service. 


«@ Go to Chapter 14 for more information about getting legal advice 


Prompt the relevant authority to take legal action 


If you are concemed that another person's activities are damaging the environment and 
that they may be in breach of legislation, you may not have “standing/” to take legal action 
yourself (ar see Chapter 14 for information about “standing”). However, you may be able to 
prompt the relevant authority (such as yourlocal council) to take legal action. 


If the breach of legislation is in relation to the Environmental Management and Pollution 
Control Act 1994, you should alert the EPA. The EPA have an Enforcement Policy which sets 
out the measures that DPIPWE will use where laws are being breached. There are a number 
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of actions which the EPA can undertake, including education and creating awareness, 
assisting industry, partnershipsand monitoring to non-formal and formal enforcement through 
investigations, statutory wamings, infringement notices through to prosecution. 


@ Not all investigations will necessarily result in prosecutions. You should be aware that, ifa 
prosecution is going to succeed, the EPA may need you to give evidence about your 
observations (e.g. that you saw a pollution plume ona particular day). Think about whether 
you are prepared to do this. 


Take legal action yourself 


In some situations, a member of the public who can demonstrate that they have legal 
“standing” (that is, a sufficient interest in the matter # see Chapter 14) can take civil 
enforcement action (see below). 


13.2 How you can challenge a decision made by a government agency 


You can make a complaint to the Ombudsman 


Ifa govemment agency refuses to take action when it should, ! 
you may take the matter to the state (or federal) We | an Do It! 


Ombudsman, who has the power to investigate the issue and = 
pressure the agency to take appropriate action. 


a See below for more information about the Ombudsman 


You can use lodge an appeal against certain 
decisions 


In Tasmania, a number of statutes enable a decision of a local 
council or govemment agency to be challenged in 


the Resource Management and Planning Appeal Tribunal. The 
Trbunal's decision can be appealed to the Supreme Court. 


Where the govemment agency isa Commonwealth one, its decision may be challenged in 
the Administrative Appeals Tribunal, if the relevant legislation provides for this (# 
see Chapters5 and 14). 


é Appeals generally need to be lodged within 14 days of the decision being made. 


You can seek a judicial review 


You can apply to the Supreme Court for review of a decision of made by a govemment 
agency. The court does not consider the merits of the decision, only whether the decision- 
making process wasappropnate. The Court will consider, forexample, whether 


= the parties were given a fair opportunity to present their case; 
= the decision-maker wasunbiased and made a ‘reasonable decision’; 
= the relevant statutory provisions were correctly applied; 


= the decision-maker took into account any imelevant considerations, or failed to take 
account of relevant considerations. 


é Applications for judicial review generally need to be lodged within 28 days after you 
receive notice of the decision, or reasons for the decision (if you have asked fora statement 
of reasons). 
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You can apply for an injunction or a prerogative writ 


If a govemment agency is not doing what it should undera particular tatute, you may be 
able to apply fora ‘prerogative writ' in the Supreme Court. The court can order the agency to 
do what it should do, orstop doing what it should not be doing. 


Othisisa very complex procedure, so make sure you seek legal advice before considering 
this option. 


13.3 Alternatives to taking legal action 


If you are concemed that environmental damage is 
being caused in your area, there isa range of things 
you can do to prevent it. 


Before you consider taking legal action against the 
person you think is responsible for the damage, think 
about what other options there may be to solve the 
problem more quickly, more amicably, and with less 
expense. 


Contact the person causing harm 


Often the easiest way to resolve a situation is simply to approach the person causing the 
problem and discuss it with them. It is surprising how many people avoid doing this. 


It could be that the person did not know that their activity was causing harm, and on 
becoming aware of yourconcems, may agree to modify their activities. 


Similarly, it is well worth contacting community bodies operating in the local community, such 
as Coastcare groups, Waterwatch and progress associations. Because of their established 
links within the community, they may help to resolve the problem amicably, avoiding 
expense and conflict. 


Generally, you should not consider legal action until you are sure that the problem cannot 
be resolved at this level. 


Contact the relevant enforcement agency 


In most situations, a govemment agency is responsible for regulating the activity you are 
concemed about. If the relevant authority hasthe power to rectify the problem, it usually has 
a range of stepsit can take. It can exert pressure on the person, it can issue an infringement 
notice, a direction or other notice. If those more cooperative approaches fail, the agency 
can usually commence proceedingsto prosecute the offender. 


Alternative dispute resolution 


Going to court to resolve a problem means there is usually a winner and a loser. In some 
cases the loser is required to pay the winner's costs (although this is not usually the case with 
the Resource Management and Planning Appeal Tribunal # See Chapter 14). 


Usually it also means the involvement of lawyers, and the feeling of loss of control as legal 
processes and concepts take over the dispute. In recent years this has resulted in an 
increasing demand for less adversarial ways of resolving conflicts. 


What is mediation? 


This is a process in which the parties, together with a neutral, 
trained third person (the 'mediator), identify and isolate the issues 
that are in dispute, develop options to address these issues, 
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consider altematives and reacha mutual agreement that will meet all, orsome, the needs of 
both parties. 


Mediators act as facilitators to help you find solutions yourselves but, unlike a magistrate or 
the Thbunal, they don't decide who isright or wrong, nor make decisions for you. 


The process of mediation/negotiation forces the parties to cleary define their issues, 
evidence, arguments and ‘bottom line’ stance. The process will not work if parties are reliant 
on broad statements, emotive arguments and anecdotal evidence. 


Negotiation / mediation can take place at any time, but it is best where it happens soon 
afterthe conflict arises. 


By addressing the conflict early, mediation may prevent you resorting to litigation. Mediated 
settlements are generally more effective as all parties have had input into the final 
agreement. 


The primary reason for using these methods is that parties have more control over the 
process of settlement ratherthan being confined by the mulesofa court proceeding. 


Know what you want! 


When entering into negotiations you / your group must first Know where 
decide if you are actually prepared to negotiate on the issue 
and will abide by the decision reached. You should then agree ed 

on the options you will work from: 


=» the best possible outcome from your perspective 


=» outcomes you would be happy with, even if they are not 
ideal 


= the ‘bottom line’, below which you will call off the negotiations. 


If you are negotiating on behalf of a group, make sure the group reaches agreement on 
what it wants before negotiations begin. It is important to keep everyone aware and up to 
date with information asthe process develops. 


You should also look at the other side's interests and opinions. Try to understand their position 
and be prepared forthe arguments they will put forward. This will also enable you to propose 
more effective solutions, which both sidescan agree to. 


At the end of the mediation process (if you are successful in brokering a solution) a written 
agreement is usually drawn up. This is not necessarily legally binding. However, if the parties 
agree, you can geta lawyerto make the agreement binding. 


Should | go to court or try mediation? 


Keep in mind that the Resource Management and Planning Appeal Tribunal encourages 
mediation in the first instance and providesa trained mediator for matters before the Tribunal 


«@ Go to Chapter 14 to see how the Tribunal works. 


In some cases using legal avenues is the most appropriate way to sort out a problem. 
However, most people find mediation a very helpful way to solve a problem. Even if it doesn't 
resolve everything, mediation can help to reduce the number of issues in dispute. If 
mediation doesn't work, you can still consider court options in future. 


Or you decide to try mediation, be careful not to miss time limits for commencing legal 
action. 


Mediation is your most appropnate option if: 


= you want to sort out the problem as peacefully and effectively as possible. This can be 
particulary important in a neighbourhood situation, as you will all have to live together in 
future. 
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=» yourproblem is not really ‘legal’, but based on policy issues or different views about what 
level of pollution (such as noise / smoke) you should have to put up with. 


=» youdon't want the problem to escalate so much that it hasto go to court 


=» youcan't(ordon't want to) pay the costsassociated with court proceedings. 


Who offers mediation in Tasmania? 


Positive Solutions is a useful mediation service with experience in planning matters and 
neighbourhood disputes. You can contact them foran appointment on 03 6223 5612. 


You can find out how to contact other mediation services from the Yellow Pages. You can 


also contact the Hobart Community Legal Service, Launceston Community Legal 
Centre or EDO Tasmania fora referal. 


13.4 Importance of lobbying 


Turn every stone! 


Don’t rely on legal processes alone to win your case. You will 
need to use a mix of strategies in order to be successful in most 
environmental cases. 


In conjunction with using legal processes, it can be important to 
lobby certain influential people. 


These can include: 

=» yourlocalcouncillorsand members of parliament 
= ministersand shadow ministers 

=» departmental heads 

=» parliamentary committees 

=» yourlocal community 


Sometimes it may also be necessary to draw public attention to your issue by using the 
media. Thiscan alert other people in the community to the problem. 


How to run effective publicity campaigns differs depending on the issues and is beyond the 
scope of this Handbook. However, there are a number of useful resourcesavailable to help 
plan yourcampaign. 


Protect yourself 


When defending the environment, it is easy to 
become a victim yourself! 


Increasingly, environmental advocates are being 
subjected to intimidation and harassment, including 
being sued in court on minimal grounds (known as 
“SLAPP suits”). The aim of such litigation is to disable 
Campaigning efforts and discourage further action. 
Even if such charges ultimately fail, they can impose considerable stress and costs on the 
victim. 


A full discussion of these issues is beyond the scope of this Handbook. However, there are 
now some good books available which describe organised anti-environmental harassment 
techniques and how to avoid them (# see Chapter 17 for a list of publications and 
contacts). 
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Be aware of legal risks 


Everyone hasthe right to protest, but this right is subject to legal limits. Before you protest, you 
should check what your rights are and be aware of potential risks to yourself and other 
participants. 


This is partic ularly important if you are planning to protest on private property or, for instance, 


a designated public forest. 
TTL COST 40U EVERYTHING 
You'VE GOT 
ZSN 
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13.5 Defamation versus free speech 


As in all discussion of public issues, individuals can 
protect themselves from defamatory statements. 
Environmental issues are no different, so it is very 
important to avoid saying or writing anything 
defamatory which could triggera legal action against 
you. 


When is a statement defamatory? 


Laws of defamation are rather complex. However, 
anything you say or write may be defamatory if it 
conveysa meaning, whether explicit or implied, which 
tendsto: 


BUT THAT IS ALL 
WE'VE GOT - 


=» lower a person's reputation in the eyes of ordinary reasonable members of the 
community 


=» lead people to ridicule, avoid ordespise the person 


= injure the person's reputation in their trade or their profession 


Who can be defamed? 


Previously, any person, statutory comoration, trade union or incorporated association could 
claim the right to protect their reputation using the defamation laws. 


In Tasmania, recent changes now mean that most comorations cannot take action for 
defamation. However, not-for-profit corporations and comorations which employ less than 
10 people may still have an action in defamation in relation to published statements about 
the organisation. 


Three tipsto remember. 


L. In Tasmania, in order to claim the defence of justification, you need to prove that the 
statement is “substantially true”. Statements of opinion must be based on ‘proper 
material’ and be in the public interest. 


2. Play the issue, not the person. Avoid risk of defamation by always refening to issues, nota 
person's personal involvement. 


3. In legal terms, you have 'published'a statement when you say it, write it on Facebook or 
a letterto the editor or distribute a leaflet. 


~» Further information about defamation is available in the Tasmanian Law Handbook. 
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13.6 Accessing Government Information 


On 1 July 2010, the Right to Information Act 2009 replaced 
the Freedom of Information Act 1991in Tasmania. This 
section explains the procedure for accessing information 
from govemment departments and agencies under the new 
legislation. The Ombudsman has released Guidelines and a 
Manual regarding the application and operation of 
the Right to Information Act 2009. 


~» The Guidelines and the Manual are available on the 
Ombudsman’s website. 


® there is also a Commonwealth Freedom of Information 
Act, which is relevant to applications for information held by 
federal govemment agencies. 


Your legal ‘right’ to information 


Govemment agencies, Ministers and local councils hold an 

enormous amount of information in many forms. You may wish to obtain copies of 
information held by the govemment - such as reports, policies, submissions, manuals or rules - 
or information about the operations of the govemment fora variety of purposes. Freedom of 
information laws, such as the Right to Information Act, are designed to give citizens a legal 
basis and framework for demanding access to that information. Making this information 
available improves govemance by making the govemment more accountable and 
increasing citizens’ ability to participate in decision making. 


The Right to Information Act 2009 (Rl Act) aims to achieve more open govemment by 
emphasising the idea of a right to information and encouraging pro-active disclosure by 
govemment agencies. Unders.7 of the RTl Act, a person hasa “legally enforceable right” to 
be provided with information in the possession of a public authority or Minister unless that 
information falls under one of the exemptions provided in the Act. 


You can request information from any state govemment department, minister or statutory 
body, including local councils. The RM! Act does not apply to the private sector, however it 
does apply to state or council owned businesses (including regional water authortties), 
govemment business enterprises (such as Forestry Tasmania) and corporate bodies 
established under legislation fora public purpose. Some information can also be obtained in 
relation to private organisations that receive funding from the govemment or perfomm a 
public function. 


Accessing information 
The Ril Act providesthat the govemment may disclose information in one of four ways: 


= Required disclosure refers to information that a public authority or Minister must disclose 
according to the RT Act orany other law (such as annual reports). 


= Routine disclosure refers to information that the public authority or Minister discloses 
voluntarily but not in relation to any particular enquiry (for example, information about 
draft policieson a Council website). 


= Active disclosure refers to information disclosed in response to a particular request, but 
without any formal application under the RM Act (for example, information provided after 
an informal request is made). 


= Assessed disclosure refers to information disclosed in response to a formal application 
under the RT Act. 
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Unlike the situation under the Freedom of Information Act, an application for information is 
now a last resort. Agencies are encouraged to release information more freely, without 
insisting on the formal process being followed. 


As a first step, you should contact the RT officer in the govemment agency that you think 
holds the information you need and make a request. These requests for “active disclosure” 
do not need to take any particular form - you might ask in person, by telephone, or email - 
but itisalwaysa good idea to confirm a request in writing. 


The agency may provide the information you have requested, provide some of the 
information you have requested orcan claim that the information isexempt. 


If you are not satisfied with the response from the agency, you can lodge a fomal 
application for an “assessed disclosure”. These applications must be made in whiting - 
agencies will generally have an Rill application form on their website. 


® public authorities are required to assist you to make a valid application, so if you have any 
questions about the application form, contact the relevant RT officer. 


What information is available? 


You have a broad right of access to records held by govemment agencies (including 
documents, emails, disks, maps, plans, tapes, images or messages). However, you do not 
have the right to accessall information. 


Sections 25 - 32 of the RTl Act set out some categories of information that are exempt from 
disclosure. These relate to certain types of intemal govemment deliberations (such as briefing 
papers to Ministers and Cabinet documents), information affecting state or national security 
and information that would prejudice investigations or the administration of justice. 


Sections 34 - 42 provide additional categones of information that may be exempt, but only if 
disclosure would be “contrary to the public interest.” These include some_ intemal 
govemment deliberations, personal information and information likely to affect the state 
economy or natural, cultural or heritage resources. Schedule 1 to the RT Act sets out some 
matters that will be relevant to an assessment of whether disclosure is in the ‘public interest’. 
Schedule 2 also containsa list of matters that will notbe relevant to this assessment. 


If a document contains information about someone’s personal affairs, the relevant agency 
must consult that person before deciding if the information should be released. 


Most exemptions exist to facilitate the proper working of govemment. However, in some 
gtuations a govemment or govemment agency may use these exemptions to conceal 
information - by taking the issue to Cabinet, for instance. If you are dissatisfied with the 
reasons for non-disclosure, then you may appeal (see below). 


@ Agencies may also refuse an application on the basis that it isa repeat or vexatious 
application. he Ombudsman has released Guidelines and a Manual outlining when an 
application willbe considered ‘vexatious. 


&*Time limits 


Applications must be responded to as soon as practicable after an assessment has been 
made, but generally no later than 20 working days. If an application needs to be refined or 
directed to another agency, the applicant should be consulted about this within 10 working 


days. 

Sometimes it will be necessary for the public authority or Minister to consult with a third party 
about the release of information (for example when it involves personal information). The 
time limit for responding to an application can be extended by up to 20 working days to 
allow this to happen. 


® Requesting information under the RT Act may be too slow in some situations where 
information is needed in a huny, such aswhen an appeal must be lodged. 
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How is information provided? 

Information may be provided in the following ways: 

=» youmay be able to inspect the record or listen to tapes etc 
= youmay receive photocopies ora transcript of the record 


Where a document contains both exempt and non-exempt information, a copy of the 
document can be supplied with the exempt information blanked out (this is sometimes 
called “redacted”). 


You will need to discuss the format in which you wish to receive information with the public 
authonty. 


How much does an RTI application cost? 


There are no charges for “active disclosures”, so in most cases obtaining information should 
not cost you anything. 


If you do need to apply for an “assessed disclosure”, there is an application fee (currently 
$34.50). However, unlike the FOI Act, there are no additional fees for copying documents. 


The application fee may be waived if you: 
= have financial diffic ulties; 
=» area Memberof Parliament acting in connection with your official duty; 


= intend to use the information fora purpose that isin the general public interest. 


Internal and External Reviews 


If you are unhappy with the RT officer's decision, the first step isto request an intemal review. 
You will need to make this request in writing to the ‘principal officer of the agency. The 
“principal officer’ may be the CEO of a govemment business enterprise, the General 
Managerof Council orthe Head of Agency forthe relevant govemment department. 


é Applications for review must be made within 20 working days of receiving notice of the 
decision. 


The principal officer must amange fora new assessment to be conducted by a different 
employee of the public authority assoon aspracticable. You will be advised of the decision 
made by the intemal review officer. 


If you are unhappy with the outcome of this intemal review, or have not received an answer 
within 15 working days, you may apply to the Ombudsman for an extemal review (s.44). The 
request must be in writing and should include your onginal application, any decisions made 
and all relevant comespondence between you and the agency or Minister. You should read 
the Ombudsman's Review Guidelines before applying fora review. 


® yYoucan generally get better results in an RTl review application if you are familiar with 
the Right to Information Act 2009 (including the exemptions) and the Ombudsman’s 
Guidelines. 


® Keep a file recording all your communications with govemment officers about your RT 
request. These records will be invaluable should you need to prove that a department 
hastreated you unfairly ornot complied with the Act. 
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13.7 Using the Ombudsman ay 


If you have concems about the administrative actions of a 
govemment authority (that is, you believe the agency has acted 
incorrectly or not taken action it should have) you can lodge a 
complaint with the Ombudsman. 


The Ombudsman will investigate your complaint and, if it is justified, | @ 4 
recommend an equitable solution to the problem. 


® the Ombudsman doesnot act as an advocate for you. The role of the office is to cary 
out investigations independently and impartially. 


Tasmanians have 'one-stop-shopping’ 


The Tasmanian Ombudsman is also a delegate for the Commonwealth Ombudsman. This 
means that if you have a complaint against any govemment department or authority - 
whether Commonwealth, State orlocal- you need only contact one office. 


Who can complain? 


Anyone - individuals, organisations or incorporated bodies - can make a complaint to the 
Ombudsman. 


How to make a complaint 


You should first try to resolve your problem by talking or writing to the agency concemed. If 
you have not already done so, the Ombudsman will usually refer you back to the agency. 


The Ombudsman aims to make it as simple and as easy as possible for a person to aira 
grievance. You are advised to keep good records and put your concems in writing. The 
Ombudsman's staff will provide assistance where necessary. 


13.8 The Integrity Commission 


The Tasmanian Integrity Commission was established in 2010 to 
_INTEGRITY improve the integrity of govemment and public authorities in 
COMMISSION Tasmania. While the main focus of the Commission is on educating 
public officials and preventing misconduct, the Commission also 
handles complaints from members of the public regarding 
misconduct by a public officer (such asa govemment officer, police 
officer, general managerofa local council ora Minister). 


Misconduct may occur if a public officer acts dishonestly (for 
example, making false statements or hiding evidence that may 
undemnine their decision) or impropeny (forexample, accepting a bribe). 


The Integrity Commission doesnot deal with any actionsof: 

=» a Magistrate or Supreme Court] udge; 

=» the Resource Management and Planning Appeal Tribunal; 
=» employeesof private companies and businesses; 


=» aMemberof Pariament during proceedingsin Parliament; 


= lawyersin private practice. 
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Making a complaint 

You can make a complaint by writing to the Integrity Commission outlining your concems. 
The complaint does not have to be on the suggested form, but must be in writing. 

~w> You can download a complaint form from the Integrity Commission website. 


® You can make an anonymous complaint to the Integrity Commission. However, people 
are encouraged to provide their details, so that the Commission can contact you again in 
the course of their investigation. 


How will the Commission deal with my complaint? 
After receiving a complaint, the Integrity Commission will: 


L_ Decide whether the complaint relates to a matter that the Commission has power to 
investigate. If not, the complaint may be refered on to a more appropriate govemment 
department. 


2. Decide whether to investigate the complaint. Even if the issue is technically within its 
powers, the Commission may decide that it would not be productive to deal with the 
matter because the misconduct in question is not serous enough, happened too long 
ago orhas been adequately dealt with by otheragencies. 


3. The Commission may refer the complaint to another agency for further investigation and 
monitor how the investigation goes. Altematively, the Commission may investigate the 
matter itself. 


4. The Commission will update you on the progress of yourcomplaint. 
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14. Tribunals, Courts and Lawyers 


In recent years it has become somewhat easier for ordinary citizens to 
legally challenge govemment decisions and to challenge activities that 
ham the environment 


Taking legal action can be an intimidating experience, but need not be so. This chapter 
outlines how the legal system works, plusimportant information about: 


=» court procedures 

=» coststhat may be incurred 

=» when and how to get legal assistance 

® what follows is a guide only and should not be relied on as a substitute for professional 
advice. 

14.1 The court system 


Environmental disputes in Tasmania are heard in a number of tribunals and courts, 
depending on the issues and laws involved. 


The Resource Managementand Planning Appeal Tribunal 


By far the most significant institution for environmental matters is the 
Resource Management and Planning Appeal Tribunal (the Tribunal). 
This is a one-stop-shop for appeals and civil enforcement actions in 
planning and environmental disputes. 


There is considerable scope for ordinary citizens to initiate legal 
action in the Tribunal - almost all land use disputes, with the 
exception of forestry and mining, are heard by the Tribunal, at least 
in the first instance. 


a see below fordetailed information about the Tribunal’sfunctions and processes. 


The Magistrates Court 


The Magistrates Court comprises a number of divisions in which prosecutions take place. If 
you commit an offence under environmental laws you may be prosecuted in this court or in 
the Supreme Court, generally depending on the nature of the offence and the penalty that 
can be imposed. 


Environmental prosecutions are nomnally initiated by govemment agencies, including local 
councils. Prosecutions relating to trespass or property damage arising from protest actions 
are generally initiated by the Tasmania Police. 


The Supreme Court 


The Supreme Court of Tasmania hearsappeals from the Tribunal and other courts. 


If you take legal action based on common law, this may be started in the Supreme Court 
(although, if all parties consent, some actions may be started in the Magistrates Court.) 


Cases before the Supreme Court are heard at first instance by a single judge. His/her 
decision may be appealed on questions of law to the Full Court of the Supreme Court, which 
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comprises a panel of three judges (not including the judge who made the decision you are 
appealing against. 


~w> Information about the Magistrates Court and the Supreme Court is available at 
www.courts.tas.gov.au. 


Other tibunals and review bodies 


Mining THibunal Hears certain matters relating to mining and quanying a GO 
activities. to Chapter 11 


Forest Practices (Hears matters relating to forestry activities. Appealscan |# Go 
Tribunal only be commenced by certain prescribed parties. to Chapter8 


Tasmanian Reviews decisions in relation to amendmentsto Planning |# Go 


Planning Schemes, Water Management Plans, State to Chapters 
Commission Policiesand Projects of State Significance 4and 5 


Can review administrative decisions of govemment 
Ombudsman agencies, including decisions about Right to 
Information applications. 


The national court system 


=» The Federal Court of Australia hears cases involving Commonwealth laws. It also hears 
appeals from Commonwealth tribunals such as the Administrative Appeals Tribunal 
(AAT). 


a GO 
to Chapter 13 


= The High Court of Australia sits at the top of the Australian court hierarchy. Appeals from 
the Supreme Court and from the Federal Court may be taken to the High Court. You 
need pemission (known as “leave”) from the High Court to appeal - it can refuse to hear 
appeals not considered significant enough to justify its involvement. 


14.2 About the Tribunal 


® Please note, this chapter only provides general information about 
the conduct of appeals before the Resource Management and 
Planning Appeal Tribunal. More detailed guidance on Tribunal 
processes is available in: 


» the Tribunal’s Practice Directions; or 


=» the EDO Tasmania publication “GOING IT ALONE: A Guide for 
Unrepresented Litigants in the Resource Management and Planning 
Appeal Tribunal” (Ph: 03 6223 2770 to order) 


What is the role of the Tribunal? 


The Tribunal is a critical component of Tasmania’s Resource Management and Planning 
System described in Chapters 3, 4,5 & 6. 


The Trbunal’s role is not to prosecute and punish offenders with fines and gaol sentencesasis 
done in the courts. The Tribunal’s primary functions are to: 


=» assess appeals from citizens (and affected companies / developers) and uphold, 
overtum or amend decisions made by planning authorities and other agencies, 


=» conduct mediation between disputing parties to attempt to reach an acceptable 
resolution; 


202 


=» assess civil enforcement applications and determine whether Tasmania’s planning and 
pollution laws are being complied with and, if not, what orders should be made to 
address any ham that has been caused. 


® the Tibunal does not initiate investigations or cases of its own, it relies on others to bring 
issues before it for assessment. 


Appeals to the Tibunal can be initiated undera range of Acts (# Go to Chapter 4). These 
Acts prescribe what decisions can be appealed in the Tribunal, who may appeal and what 
ordersthe Tribunal can make. 


How the Tribunal works 


The Tribunal operates in accordance with the Resource Management Planning and Appeal 
Tribunal Act 1993. In general: 


= The Tribunal is more ‘user friendly' and less formal than a court. 


=» Hearings are intended to be conducted with as little formality and technicality and as 
simply asa “properconsideration of the matters before the Tribunal permits”. 


= The Tribunal is not bound by the rules of evidence and may infom itself on any matter 
and in any way it considers appropnate. 


= lt must, however, observe the rules of natural justice. This does not mean that you have to 
agree that the outcome is “just”, it means that the Tribunal must ensure that every party 
to an appeal is given a reasonable opportunity to present their case, to inspect any 
documents on which the Tribunal proposes to rely and to make submissions in relation to 
those documents (Section 19). 


= lt conducts its hearings in public (unless particular evidence needs to be given in private 
to protect confidentiality). 


Who can make an appeal? 


Because one objective of Tasmania’sResource Management and Planning System (# 
see Chapter 4) is to encourage public involvement in resource management decision, a 
citizen's right to make appealsin the Tribunal is fainy open. However, there are some specific 
limitations asto who can institute appealsto the Tribunal. 


“Standing” refers to your right to be heard in legal proceedings. Who has standing in relation 
to an appeal depends on the nature of the appeal, the relevant legislation and the 
circumstances of the particularcase. 


In the case of planning appeals, you only have standing to lodge an appeal if you made a 
representation to the local council. (or you are the developer who is unhappy with the 
decision made by Council). (# Go to Chapter 5 for information about this process). 


If someone else has lodged an appeal, and your interests are affected by a decision, you 
may apply to the Tnbunal to be made a party to that appeal. The Tribunal’s power to make 
a person a party to an appeal depends on the nature of the appeal. For planning appeals, 
the Tibunal will not allow you to join the appeal unless: 


=» youmade a representation, or 


=» you have a “proper interest” (see below)anda good reason for not making a 
representation. 


Parties who join an appeal may be restricted to arguing only those points raised by the 
person who onginally appealed. For these reasons, you are in a better position if you institute 
your own appeal than if you rely on trying to join someone else’sappeal. 
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What is a ‘Proper Interest’? 


Traditionally, to initiate action in environmental law cases based on common law, courts 
required you to demonstrate that you had an interest in the subject matter of the action 
which is greaterthan that of an ordinary member of the public - a “proper interest”. 


In recent years, the general trend in environmental law around Australia has been to relax 
restrictions on standing. This has allowed wider scope for members of the public to take legal 
action forthe benefit of the environment. 


Though “proper interest” is not defined in LUPAA or EMPCA, some recent cases suggest: 

=» You may ‘have a proper interest if you have an ‘interest in or connection with’ the land 
or the issue at stake and that ‘interest or connection’ is greater than that of the bulk of 
the population. For example, if you live nearby or take water downstream from the 
development, you would have a specific interest and be affected by the development 
more than the general public 

=» A conservation group that is active in the subject area and has been involved with the 
specific issue appealed against may have a ‘properinterest’. 

=» Merely wanting to uphold the planning scheme or make sure that environmental laws 
are complied with isnot enough to demonstrate a ‘proper interest’ on itsown - you need 
to show some personal connection to the development / activity / site in question. 


In practical terms, you may be able to show a 'proper interest’ in an appeal if, for example: 

= you live orown property in the vicinity of the subject land; 

=» you have obtained an ‘interest in or connection with the land' through regular visits to or 
use of the land (for example, if you walk on the beach each day, you may have a 
proper interest ina development that will restrict access to the beach); 


= yourcommunity group runsa playgroup in a hall that will be demolished as part of the 
proposed development; 


= a proposed development will significantly increase traffic in yourarea. 


Standing can be a complicated issue. If you have concems, you should contact 
the Environmental Defenders Office foradvice about whether you can demonstrate a sufficient 
interest in the appeal. 


© For appeals against decisions to grant a mining lease or exploration licence, only those 
people who have a propnetary or financial interest in the land can object (# See Chapter 
11 for more information about objections under the Mineral Resources Development Act 1995). 


When can I make an appeal? 


@ For most resource management appeals, including appeals against a planning decision ( 
«- see Chapter 5), you must lodge a Notice of Appeal within 14 days from the date of the 
letter notifying you of the decision (regardless of when you actually receive the letten. 


®O you can request an extension in some circumstances, however it is better to lodge your 
appeal as promptly as possible. 


If you are seeking urgent enforcement orders against a pollution incident or similar (under 
EMPCA) ora breach of a planning pemit or planning scheme (under LUPAA), then you 
should apply to the Tribunal immediately and can ask foran early hearing. 


Orr urgent orders are made, stopping an activity until the hearing, you may be required to 
provide an undertaking to pay any loss or damage suffered by the respondent in the event 
that the case is eventually decided in their favour. 


@ For Civil Enforcement actions, you will need t. commence proceedings within 2 years of a 
breach under LUPAA or within 3 years of a breach under EMPCA. 
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Costs 


Before lodging your appeal, you need to consider whether you have good grounds for an 
appeal. If the Tribunal finds your appeal to be frivolous or vexatious, it must dismiss the 
appeal and direct you to pay the costs of the appeal (including costs incumed by other 
parties). 


The Tribunal would be less likely to find your appeal to be frivolous or vexatious if you have 
appealed for legitimate reasons and if you avoid raising unreasonable arguments that are 
without substance orare totally lacking in merit. 


~w> For more guidance on what are reasonable grounds of appeal, see the Tribunal’s Practice 
Directions. 


Planning Aid can provide free advice about the planning merits of your case. 
The Environmental Defenders Office can also provide advice about the legal strength of your 
proposed groundsof appeal. 


14.4 How do! lodge an appeal? 


You will need to complete a Notice of Appeal form and lodge it with the filing fee before the 
appeal period expires (this period may be extended in some circumstances). 


® Your Notice of Appeal should clearly state the decision that you are appealing against 
(the relevant details will be set out in the letter you receive from the Council) and the reasons 
that you think the decision was wrong (your “groundsof appeal”). 


What happens then? 


After you lodge a Notice of Appeal, a notice will be published in the public notices section 
of your local newspaper (generally on the following Saturday). The notice will give a date for 
a directions hearing that you will need to attend to discuss your appeal. 


Who are the ‘parties to an appeal’? 

In nomal circumstances, the partiesto an appeal will be: 

= the person who has instituted the appeal 

=» the person who made the decision that is being appealed against (often a local council) 


=» the person whose initial action gave rise to the decision appealed against (eg. a 
developer) 


If the appeal relates to a refusal or conditions resulting from a water corporation’s 
submissions (# see Chapter 5), the corporation is also taken to be a party to the appeal. 
Water corporations also have a right of appeal in relation to any planning applications which 
have been referred to the comoration for comment. If the appeal relates to a refusal or 
conditions required by the EPA, the EPA isnot automatically made a party to the appeal but 
may apply to join the appeal. 


Any other person whose interests are affected by the decision can also apply to join the 
appeal. For planning appeals, the Tribunal will not allow a party to join the appeal unless the 
person made a representation, or hasa proper interest and a good reason for not making a 
representation. 


If you start Civil Enforcement proceedings under LUPAA, the local council will automatically be 
made a party. The Tasmanian Planning Commission may also apply to be made a patty. 
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14.5 Do! need a lawyer? 


The Tribunal was designed to enable untrained citizens to 
represent themselves in planning and environment matters. 


You are not required to have a lawyer. You can represent 
yourself, or Someone can present your case for you. However, if fine 
you have no experience, it is advisable to at least obtain initial 
professional advice prior to becoming involved in Tribunal 
proceedings. 


You can be assisted or represented by any person, including a lawyer, a planner, an 
engineer ora friend who has experience with Tribunal matters. In some circumstances, itcan 
be very advantageous to have a professional represent you. The Tribunal places 
considerable emphasis on the evidence of expert witnesses. Therefore, if a developer has 
engaged experienced professionals to present his case, you may be disadvantaged if you 
do not have expert assistance to present your side of the argument. 


When deciding whether you need a representative, consider whether you are able to 
prepare and present your case from beginning to end. If there are any areas where you are 
unsure or need clarification, it issensible to seek advice and assistance. 


Even if you do represent yourself in the Tribunal, it is wise to seek advice at the outset to draw 
up your grounds of appeal, gather evidence from expert witnesses and generally prepare for 
the hearing. 


The Tribunal has a register of professionals (including planners and lawyers) who are 
prepared to provide free initial advice. This is generally a 15 minute phone call. After that you 
will need to discuss engaging the professional on a fee-for-service basis. Contact the Tribunal 
for information about this service. 


You can also contact the Environmental Defenders Office foradvice. 


Planning Aid also offers a free planning advice service through the Hobart Community Legal 
Service. 


® Professionals have different skills and responsibilities. They will provide a professional 
Opinion, and this may not coincide with your own view. It may also be difficult for them to 
provide an opinion without propery considering the matenal. For this reason, you may need 
to pay foran initial assessment simply to find out if yourcase is worth pursuing. 


© if you engage a professional to help your appeal, you should ask them to give you a full 
explanation at the outset of all the likely costs that may arise from the Tribunal proceedings. 


Getting legal advice 


Need to get advice quickly 


It's best to get legal advice as soon as an issue arises because 
delay can adversely affect court cases. Once a decision has 
been made, there are strict deadlines for making appeals. 
Sometimes a delay can mean losing your case — even if your 
legal claim is correct. Delayscan also be expensive. 


If you choose to represent yourself in any proceedings, lawyers 
can still be helpful in giving advice. You can usually get free preliminary legal advice from 
legal centres, such as the Environmental Defenders Office, Community Legal Centres, the 
Aboriginal Legal Service and the Legal Aid Commission of Tasmania: 


= The Environmental Defenders Office is a specialist legal advisory service dealing with 
environmental issues. It offers freee advice and, in some instances, can assist in court 
proceedings. 
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= Community Legal Centres provide general legal advice to the community and have a 
range of publicationsto assist those who need to represent themselves. 


=» The Abonginal Legal Service provides legal assistance to Tasmanian Abongines in relation 
to all legal issues. 


=» Legal Aid cannot usually assist you with civil environmental cases in court, but it will 
usually provide initial legal advice. Legal Aid can provide advice in relation to criminal 
chargesanising from protest action. 


Each of these agencies is aware of the services offered by the others, and can readily refer 
people to the right place when contacted. The Law Society of Tasmania has also recently 
established a Pro Bono Clearing House, where people can apply for free legal advice and 
representation. Details regarding this service are available from the Law Society. 


Choosing a lawyer 


If you can, it’s best to get advice from a lawyer with special 
knowledge of environmental law and experience in bringing 
cases before the Tribunal and othercourts. He orshe may be 
able to identify quickly whether a potential development 
appeal has good _ prospects of success. Lawyers 
inexperienced in environmental law may have to refer the 
matterto other lawyers. 


To find specialist lawyers in the environmental field, it may 
also be worthwhile to contact groups who have been 
involved in litigation and get their recommendations. 


Can | apply for Legal Aid? 


The Legal Aid Commission has limited resources and can no longer provide legal assistance 
for civil cases, which includes most environmental law matters. The Environmental Defenders 
Office is therefore the best first point of contact for such matters. 


However, Legal Aid may provide legal assistance to people who have been charged with 
criminal offences. 

14.6 What happens in the Tribunal? 

The Tribunal generally conductsan appeal in five steps: 

1. Directions Hearing 

2. Compulsory mediation conference 

3. Full Hearing (if necessary) 

4. Final decision, including any orders 
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Orders in relation to costs (in some cases) 


1. The Directions Hearing 


The Directions Hearing isa preliminary meeting of the parties, generally before the Registrar 
of the Tribunal. It is usually held within two weeks of the appeal being lodged - the date of 
the directions hearing will appear in the public notice in the newspaper regarding the 
appeal. 


In the directions hearing, the Registrar will consider applications from any other parties who 
want to join the appeal. 
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Parties to the appeal may also request documents from each other to assist in structuring 
their arguments. The Tribunal can make orders for parties to provide relevant documents to 
all the other parties. 


Another purpose of this directions hearing is to clarify the issues in the appeal and to see if 
some or all of the issues can be resolved by mediation or whether it will go to a full hearing. 
The Tribunal now generally requires that parties attend mediation before setting a hearing 
date. 


Finally, at the directions hearing the Tribunal will set out a timetable forthe appeal, including 
dates for mediation, exchanging evidence and a full hearing (if necessary). 


All parties must comply with the directions of the Tribunal made at this hearing. 


2. The Mediation Conference 


This is a conference with the Registrar. It is Tribunal practice to have a mandatory initial 
mediation - a person who doesnot attend the mediation may be excluded from the appeal, 
or their application will be dismissed. If you want to be represented by a lawyer at the 
mediation conference, you must give the other parties at least 48 hours notice. 


The purpose of a mediation is to allow all the parties to try to find a mutually acceptable 
solution to an appeal. If all parties reach agreement at the mediation, the Tribunal may, 
without holding a hearing, make the orders agreed to by the parties. 


The terms of the agreement are put in writing and signed by all partiesand then given to the 
Tribunal. 


If the Tribunal is satisfied that a decision in those terms would be within its powers and 
appropnate, it can consent to the agreement and give ordersthat it be camed out. 


Even if the parties do not resolve all the issues, mediation can be a useful way to reduce the 
number of issues that will be considered at a full hearing. 


® Mediations are confidential and evidence of anything that happens at a conference is 
inadmissible at the full hearing. 


Orr you are acting on behalf of an organisation or a group of people in an appeal, you 
should obtain a signed authority to settle on behalf of your organisation or group at the 
mediation. 


@ A mediation often includesa visit to the site. 


3. The Full Hearing 


If mediation is unsuccessful, a full hearing will be required. The parties will generally appear 
before the Tribunal panel to present their evidence. The panel is normally comprised of the 
chairperson (who must be a lawyer) and two other members (specialists in a relevant field, 
such as engineering, town planning orheritage issues). 


See below for more details 


4. The Tribunal’s decision 


= The Tribunal must hearand determine an appeal within 90 days of it being lodged (unless 
the partiesagree to extend this period). 


= The Tribunal usually reserves its decision at the end of the hearing (that is, they do not 
make a decision immediately). 


= The Tribunal must notify each party to the appeal of its decision as soon as practicable 
after making its decision (normally within two weeks). The Tribunal provides written 
reasons for its decision (including its findings on questions of fact and the evidence or 
other material on which the findings are based). 


208 


=» Once the Tribunal has handed down its decision, it has no further jurisdiction and 
generally cannot enter into any comespondence with the parties in relation to the 
decision 


=» The decision comes into effect 10 days after it is made (unless the Tribunal has specified 
another date). 


5. Awarding costs 


a See below for information about costs. 


What happens in the Full Hearing? 


® All witnesses must be present at the hearing so that their evidence can be tested by 
questions from opposing parties. Without the witness being present, written evidence may be 
disegarded. 


| How to prepare for your appeal 


To prepare for your appeal, you should list all of your grounds of appeal, and work out what 
evidence you will need to support your arguments for each ground. For example, if you are 
arguing that a development will have an adverse impact on a threatened bird species, you 
may need evidence about the number of birds that use the site, breeding habits or 
migratory pattems of the bird, or expert advice on how fragmentation of habitat will reduce 
breeding success. 


Other evidence in support of your case may include photographs, 
video/audio tapes, plansormaps, and documents. 


You need to put all the evidence you wish to present in support of your 
case in writing (this is called a “statement of evidence” or “proof of 
evidence”) and provide it to the other parties before the appeal. Asa 
general rule, evidence which has not been given to all other parties 
beforehand cannot be presented to the full hearing. 


Each witness you are calling to give evidence must prepare a separate statement of 
evidence and must attend the hearing to be cross-examined on their evidence. Each expert 
witness should give details of their relevant qualifications in their statement of evidence. 


Statements of evidence are generally exchanged 14 days before the hearing date (the 
Tribunal will make directions about when statements must be exchanged). You must give 
three copies of all the statements to the Tribunal and one copy to each other party. 


The parties are then given 7 days to prepare response statements or supplementary 
statements. These documents are an opportunity to point out problems / inconsistencies in 
the other expert reports, or provide more information in response to questions raised by other 
experts. 


Ditisa good idea to organise your documents and the documents you receive from the 
other partiesin a folder with an index, so that you can find them easily during the hearing. 


Sequence of presentation by parties 


The Tribunal can make orders about how evidence is presented at a hearing. However, the 
usual sequence is: 


= First, the developer presents their case 
=» Second, the planning authority (council) ordecision making authority responds 


= Finally, the person who lodged the appeal and any other parties to the appeal present 
their arguments 
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Whatto do if you are called asa witness 


=» You should firstly confirm (and if necessary correct) your statement of evidence. There is 
no need forthe whole statement to be read aloud. 


= If you would like to clarify or further explain your evidence (such as providing orginal 
colour photographsto the Tribunal), this isthe time to do it. 


=» Youcannot nomally expand oradd to yourwnritten evidence at this stage. 


=» Only present facts and professional opinions in your evidence. Leave your arguments 
about the ments of the case (that is, whether the Council made the right decision) until 
later (see “Final submissions’, below). 


Whatto do when you are cross-examining 


Following the evidence of each witness, the Chairperson invites the representative of each 
other party and then Tribunal membersto ask questions of that witness. 


You should prepare forthe cross-examination of each witness before the hearing by carefully 
going through his/her statement(s) and preparing questions you wish to ask. Take careful 
note of any relevant comments the witness makes at the hearing before (and after) your 
cross-examination. 


When cross-examining you should only ask questions. You should not make comments or 
statements - there will be an opportunity to make these comments when summing up your 
case in the final submissions. 

Tips when asking questions 

=» Keep the questions short, relevant and concise. 

= Give the witness ample time fora response. 


= If you have photographs, a statement or any other evidence that directly contradicts 
what the witness has stated or wasin his/her proof of evidence, you should present these 
to the witness. Ask questions about that evidence. 


You should not: 

=» ask more than one question ata time 

= question a witness on matters which are outside his/herscope of knowledge 

=» question a witness on matters which are not relevant to the issues before the Tribunal 


= feel that you have to crossexamine (eg. if other parties have asked the questions that 
you were going to ask the witness, you can simply tell the Chairperson that you don’t 
have any further questions to ask) 


= continue with a particular line of questioning if the Tribunal tells you not to ask any more 
questions about the issue. 


|Re-examination 


Following cross-examination, the party who called the witness is invited by the Chairperson to 
re-examine the witness. 


Re-exa mination of the witness enables clarification of issues raised during cross-examination - 
it is not an opportunity to raise new matters. For example, if the other party’s lawyer 
mentioned that your witness had only conducted studies in Victorian forests, not Tasmanian 
forests, you could ask your witness to briefly explain why the findings of her studies are 
applicable in Tasmania. 
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Final submissions 


Final submissions provide an opportunity for the parties to summarise their case to the 
Tribunal. This is where you can argue that the evidence supports your case, or that the 
planning scheme should be interpreted a certain way. 


The Chairperson will direct the order of final submissions. If there is insufficient time, the 
Chairperson may request that the final submissions be given in wnting. 


Inspection of the site 


In most cases the Chairperson and Tribunal members inspect the site, generally without the 
parties. 


14.7 Can | appeal against a Tribunal decision? 


A party may appeal against any decision of the Tribunal to 
the Supreme Court on a question of law only (not the merits of 
the case). 


¢ Appeals must be lodged within 28 daysof the Tribunal 
decision and must comply with the Rules of the Supreme Court. 


During a Tribunal hearing, the Tribunal may, of its own initiative, 
or upon the request of a party to the appeal, refer a question 
of law to the Supreme Court for consideration (for example, 
about the correct interpretation of a provision of the 
legislation). The hearing isthen suspended until the Supreme Court determines the issue. 


Important notes: 


If you are considering a Supreme Court appeal (or if one of the other parties makes such an 
appeal), you are strongly advised to obtain legal advice at the earliest possible opportunity 
and, if appropriate, engage a lawyerto represent you. 


The Tribunal’s decision takes effect, even if an appeal has been lodged in the Supreme 
Court. You will need to request a ‘stay order from the Supreme Court to prevent action on 
the Tibunal orders until the Supreme Court decision. 


14.8 Civil Enforcement 


In some circumstances, you can initiate legal proceedings (called 
‘civilenforcement’) to safeguard your environment. 


The most common actions are camed out under: 


= Planning law - the Land Use Planning and Approvals Act 1993 


= Pollution laws- the Environmental Management and Pollution 
Control Act 1994 


=» Waterlaws- the WaterManagement Act 1999 


Under these pieces of legislation, you can commence proceedings seeking an enforcement 
order against someone who is breaching (or likely to breach) a planning permit or planning 
scheme, building an unauthorised dam, taking too much water from a river system or 
causing environmental harm. 


Any person who has a ‘proper interest’ in the relevant action (such asa neighbour who is 
affected by pollution) is able to take Civil Enforcement proceedings by making an application 


to the Resource Management_and Planning Appeal Tribunal- commonly refered to asthe 
Tribunal. 
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How can | enforce planning laws? 


® under Section 64 of LUPAA, you can initiate proceedings against a person who: 


=» uses land, undertakes development or does any other act that is contrary to any State 


Policy, Planning Scheme, Special Planning Orderor a permit - or is likely to do any of 
these things; 


=» hasbreached, oris likely to breach, a condition of a development permit ora decision of 
the Tribunal; 


=» undertakesa prohibited development - that is, camies out a development or activity or 
changes the use of land without the necessary planning permits 


é Actions under LUPAA must be commenced within 2 years of the date of the breach you 
are concemed about. 


The Tasmanian Planning Commission also has power to bring Civil Enforcement proceedings 
for actual or potential breaches that have been brought to their attention. In practice, the 
Commission rarely takes such proceedings. 


® Municipal councils have an obligation to uphold their Planning Schemes. In addition to 
civil enforcement, councils can also be prosecuted for failing to enforce their planning 
schemes. Hobart City Council hasalready been taken to court under these provisions. 


How can | enforce pollution laws? 


® Under Section 48 of EMPCA, you can initiate proceedings against a person who: 


=» has engaged, is engaging, or is proposing to engage in conduct in contravention of 
EM PCA; or 


=» hasrefused or failed oris refusing or failing to take any action required by EMPCA; or 
=» hascaused environmental ham. 
Forexample, you could take action where a person: 


=» does something that causes an actual adverse effect on the environment or threatens 
human health 


=» emitsa pollutant that unreasonably interferes with your enjoyment of your property (such 
asconsistently releasing dust or operating late at night and intenupting your sleep) 


=» breaches the conditions of anEnvironment Protection Notice, an Environmental 
Improvement Plan or environmental conditions of any relevant planning permnit. 


¢ You must bring proceedings within3 yearsof the date of the action that causes 
environmental ham. 


The Director of the EPA and the council that issued the permit 
may also bring Civil Enforcement proceedings against a 
person who isnot complying with the permit requirements. 


Who may bring Civil Enforcement actions? 


» Alocalcouncil 


= The Director of Environmental Management (in EMPCA 
proceedings only) 


= The Tasmanian Planning Commission (in LUPAA proceedings only) 
=» Any person who can show that they have a proper interest in the issue they are taking 
action against. 
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The Tribunal will decide if you have a proper interest or not. It usually means that you are 
affected by the pollution or breach more than other members of the public. 


For example, you may live near the development, teach at a school affected by the 
pollution or be part of a Coastcare group responsible for looking afterthe area of beach 
being polluted. 


How do | initiate legal proceedings? 
You can download an Application Form from the Tribunal website. 


You will need to make sure that you have enough evidence to show that a breach has 
been, orwill be, camied out. 


Oi you are thinking about taking such action, you should read through 
the Practice Directionson the Tribunal website. EDO Tasmania also 
produces“GOING IT ALONE - A Practical Guide for Unrepresented 
Litigants in the Resource Management and Planning Appeal Tribunal”, 
which provides useful tips on how to take action. 


What happens in the Tribunal? 


A Civil Enforcement action generally involves the following basic 
procedures: 


=» You can apply “ex parte” by completing the relevant application form. This means that 
you do not need to involve the alleged offender at the beginning (though, it is always a 
good idea to have tried to resolve the matter with the offender before you commence 
proceedings). 


=» You should prepare a statutory declaration(s) to lodge with your application to the 
Tribunal. The statutory declaration(s) should provide details about what has happened, 
what actions you have taken (such ascontacting DPIPWE or reporting the incident to the 
Council) and any evidence of the extent of ham (such as photos). You should also 
provide evidence about the ownership of the land in question, such asa title deed or 
print out from the LIST. 


=» After reading your application and any supporting documents, if the Tribunal is satisfied 
that there are sufficient grounds to proceed, it must issue a summons requiring the 
alleged offender. The summons will require the offenderto appear before the Tribunal at 
a preliminary hearing to “show cause” (explain) why an order should not be made 
against them. The date for this hearing is usually within 14 days of the date on which you 
lodged yourapplication, but can be soonerif the matter is urgent. 


®in some circumstances, the Tribunal may also make temporary orders preventing 
particular actions until a final hearing has taken place (see below). If you think that 
temporary ordersare necessary, you should request this in your application. 


At the Preliminary Hearing 


The alleged offender will be asked if s/he wishes to show cause why the Tribunal 
should not issue an order. 


If she does not wish to show cause, the Tribunal can make an order relying on evidence 
already before it (that is, the evidence that you provided in yourapplication). 


If s)he does wish to show cause, the matter will be set down forhearing ata laterdate. 


A date may also be set fora mediation conference to try to resolve the issue (for example, 
you may be able to reach agreement about reasonable operating hours for the 
neighbouring business, or getting the business to contribute to the costs of constructing a 
noise banien. 
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What can the Tribunal decide? 


If the Tribunal is satisfied, on the balance of probabilities, that there hasbeen a breach of the 
law (or if the alleged offender fails to respond to the summons or does not give evidence), 
the Tnhbunal may require him/herto comply with a wide range of orders: 


Under Planning Law (LUPAA) 


The Tribunal may make orders, including that the person: 


stops contravening the Act orthe permit 
is prevented from camying out any use ordevelopment on the relevant land 


is prevented from canying out particular uses on the land, either until the breach is fixed 
orfora set period of time 


“makes good” (that is, repairs or remediates) the breach. Remediation must happen ina 
manner, and within a specified perod, set by the Tribunal 


The Tribunal may also make a temporary order to stop any activity while the matter is 
being decided. Generally, a temporary order will not be made unless you are willing to 
give an undertaking to pay any damages the alleged offender may suffer due to the 
temporary order. 


For example, if you are seeking temporary orders to stop mining activities until your 
application is resolved, you may be required to give a commitment to pay 
compensation for any loss of revenue, payments to contractors or other penalties 
resulting from the shut-down if the mining company is ultimately found not to be in 
breach. 


An alleged offender who contravenes, or fails to comply with, an order ora temporary 
order is guilty of an offence. 


Under Pollution Law (EMPCA) 


The Tribunal can make a wide range of orders to stop pollution, including urgent orders if 
appropnate. Forexample, the Tribunal may require the offender to: 


stop the harmful activity, or refrain from a course of action 
repair damage that has been done 
pay forrepairsto be camied out by the govemment agency / council/ affected person 


comply with an Environment Protection Notice or enter into an Environmental Agreement or 
an Environmental Improvement Program (Go to Chapter 5 for more information about 
these options). 


cease (ornot commence) any use ordevelopment on the land in question 


pay costs incured to prevent or mitigate environmental harm, or to make good the 
resulting environmental damage 


The Tribunal may also order the polluter to pay compensation to any person who has 
suffered loss or property damage. It may also order the polluter to pay your costs and 
expenses of taking action. 
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Can | appeal against the Tribunal decision? 


You can appeal to the Supreme Court against an order made by the Tribunal (ora decision 
not to make an orden). 


® You cannot appeal against the merits of the decision, only upon a point of law. 


This means that you cannot challenge a Tribunal decision about, forexample, who was to 
blame for the pollution event or what measures are appropriate to address the pollution, 
unless you can show that the Tribunal made a mistake in the way that it made its decision 
(such as failing to considera relevant document). 


@ You must appeal within 30 days of the Tibunal's decision. 


14.9 Awarding costs 


In the Supreme Court and Magistrates Court, the party that loses 
the case is generally required to pay all or part of the winner's 
costs. This isnot nec essanly the case with the Tribunal. 


How does the Tribunal award costs? 


Following the appeal, the Tibunal must make an order in relation 
to costs. 


Nomally, at the end of its written decisions, the Tribunal will allow each party a specified 
period (generally, 14 days) to apply for an order for costs. If you wish to apply for costs you 
should do so in writing, providing detailed arguments asto what the Tribunal should take into 
account. 


Asa general rule, parties to an appeal will bear their own costs. However, if the Tribunal is 
satisfied that it is fairand reasonable to do so, it may order that one party pay some or all of 
the costs of another party. 


Factors that the Tribunal may take into consideration in deciding whether it is ‘fair and 
reasonable’ to award costs include: 


= the result of the appeal; 

=» whethera party has raised frivolous or vexatious issues; 

=» whethera party has unreasonably prolonged the appeal orincreased the costs of it; 
= the relative ments of the claims made by each of the parties, 


=» whethera party has failed to comply with a direction or order of the Tribunal, a planning 
scheme orany other law; 


=» the nature, complexity and outcome of the appeal; 

=» the capacity of the partiesto meet an order forcosts. 

® Unlike other planning matters, the general rule forcivil enforcement action under LUPAA is 
that the losing party will pay the costs of the winning party. 

What about your lawyer’s fees? 

Legalfeescan bea trap forthe unwayy, so be on top of it from the outset. 


If you engage a lawyer (for advice or to represent you in court) then it is important to 
establish how you will be charged, and, if possible, how much. 
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There are three main waysin which a lawyer may charge a client for legal work: 


1. Setfee: The lawyer and the client may agree in advance on the amount of professional 
fees which the lawyer will charge for acting on the client’s behalf for certain agreed 
work. 


2. ltem-by-item: charges are based on set values for each item of work done by the lawyer 
in the handling of your case. For example, a lawyer can charge you for telephone calls, 
the writing of letters, the reading of letters, and for various items of work relating to the 
preparation of and appearing in court proceedings. 


3. Hourly rate: The fees will be determined by the amount of time spent working on your 
matter. 


© Make sure that the method of charging to be adopted is explained to you before legal 
costs are incured. This should be done by the lawyer in writing. 


If you are uncertain about fees being charged or are unhappy about a legal bill, indicate 
your concemsto your lawyer and discuss the matter with him/her. If you are still concemed, 
then seek advice from the Law Society ora Community Legal Service (# see contacts at end 
of chapter). To protect clients, there are rules for legal charging and your legal bill can be 
challenged in some circumstances. 
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15. National Environmental Laws 


When dealing with environmental problems that have 
national significance, you will sometimes need to 
refer to Commonwealth laws. 


State and local govemments are responsible for 
managing most activities that impact on the 
environment. However, in some cases a person 
planning an activity or development may need to 
obtain federal govemment approval - in addition to 
any approvals needed under State law (see Division 
of Powers). 


By far the most important federal law is the Environment Protection and Biodiversity 
Conservation Act 1999 - commonly referred to asthe ‘EPBC Act’ 


This Chapter providesa bref summary of the EPBC Act to assist you if you are dealing with an 
issue of national environmental significance. 


15.1 About the EPBC Act 


What does the EPBC Act do? 


Most significantly, the EPBC Act identifies a number of ‘matters of national environmental 
significance’ (MNES) and requires approval from the Federal Environment Minister for 
‘controlled actions which may have a significant impact on these matters. 


In addition to the assessment and approval of actions affecting MNES, the EPBC Act: 


=» Establishes a permit system for taking, trading, importing and exporting threatened 
species 


= Prohibits killing and injuring cetaceans (such aswhalesand dolphins) in Australian waters 
= Establishesa list of National heritage placesand Commonwealth hertage places 
=» Dealswith the management of Word Heritage propertiesand heritage places 


=» Providesforbanning of “declared commercial fishing activities’ 


How are actions assessed under the EPBC Act? 


Unless they have been exempted (see below), any actions that are likely to have a 
Sgnificant impact on matters of national environmental significance must be assessed and 
approved by the Commonwealth Environment Minister. 


If the EPBC Act applies to a particularaction, and it iscamed out without an approval from 
the Minister, the action will be unlawful and the person or organisation camying out 
the action may be prosecuted orhave an injunction issued against them. 


15.2 EPBC Definitions 


It isimportant to understand a few key concepts under this Act: 


2) Whatis a ‘controlled action’? 


‘Actions’ are defined to include such thingsasa project, a development, an undertaking, an 
activity, oran alteration to one of these things. 


® a decision by govemment to grant approval for an action, or to grant funding for an 
action isnot an action in itself. 
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‘Controlled actions’ include: 

=» actions likely to have a significant impact on a ‘matter of national environmental 
significance’; 

=» actions likely to have a significant impact on the environment of Commonwealth land; 
and 


=» actions by the Commonwealth Govemment ora Commonwealth agency likely to have 
a significant impact on the environment (this could include actions taken by the 
Commonwealth Govemment outside of Australia). 


@ Whatis a ‘matter of national environmental Significance’? 


There are curently eight ‘matters of national environmental significance’ listed under the EPBC 
Act: 


=» Word Heritage values of Word Heritage properties; 

=» Wetlandsof intemational importance (Ramsar wetlands); 
=» Listed threatened speciesand ecological communities; 

=» Listed migratory species; 

= Commonwealth marine areas, 

=» Nuclearactions (including uranium mines); and 

= Listed National Heritage and Commonwealth Heritage places, 
= The Great Bamier Reef Marine Park. 


Oin June 2013, legislation was passed to intoduce an additional MNES for coal seam gas 
and large coal mining development that has, or is likely to have, a significant impact on 
water resources. 


~> Lists ofRamsar wetlands, threatened species and ecological communities, migratory 
species and heritage places can be found on the Department of Environment website. 


@ whatare ‘triggers’? 


Matters of national environmental significance are often refered to as “triggers”, as they 
triggerthe application of the EPBC Act. 


Over time, numerous additional triggers have been proposed, including projects with 
significant greenhouse gasemissions and developments in national parks. With the exception 


of a trigger for the impact of coal seam gas extraction and coal mining on water resources, such 
proposals have not been adopted. 


@ whatisa ‘significant impact? 


“Significant” is not defined in the EPBC Act. However, based ona range of court decisions, the 
general test for whether an impact is significant is whether the impact is “important, notable, or 
of consequence, having regard to its context or intensity”. 


The Commonwealth has published Significant _Impact Guidelines to assist you to determine 
whethera proposed action is likely to have a significant impact. 


In considering the significance of the potential impacts of an action, the Minister must 
consider all direct impacts as well asindirect impacts which are: 

= facilitated, to a major extent, by the action; and 

= within the contemplation of the person taking the action; and 

=» reasonably foreseeable 
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@ Whatis the Precautionary Principle? 


Section 39lof the Act requires the Minister to take account of the Precautionary 
Principle when making a wide range of decisions. 


The Precautionary Principle is explained in the EPBC Act asfollows: 


“Lack of full scientific certainty should not be used asa reason for postponing a measure 
to prevent degradation of the environment where there are threats of serious or 
imeversible environmental damage”. 


@® Whatare Bilateral Agreements? 


The EPBC Act also allows the Commonwealth to enter into agreement with the States and 
Tenitones. There are two typesof bilateral agreements: 


= “Approval Bilateral Agreements” - these agreements allow a State or Temitory approval 
process to be recognised for the purposes of the EPBC Act. That is, the State approval 
process simply replaces the Commonwealth processand becomesa decision under the 
EPBC Act. 


=» “Assessment Bilateral Agreements” - these agreements allow certain environmental 
impact assessment processes undertaken by the State to be accredited and used by the 
Federal Minister when s/he makesa determination under the EPBC Act. The final decision 
rests with the Federal Minister, however no further assessment is required. 


Approval bilaterals 


To date, bilateral agreements have been made in Queensland and NSW enabling project 
approval via State processes. All State govemments agreed at Council of Australian 
Govemments (COAG) meetings in 2013 to work towards implementing approval bilaterals to 
“reduce duplication” and speed up the approval process for developers. Standards were 
recently released outlining the standards that States would be required to meet as part of 
this ‘one-stop-shop’ approach. 


Many groups have opposed the proposed changes (™ for example, see the Places You 
Love campaign), arguing that delegating approval powers to the States would compromise 
the protection of matters of national environmental significance. The main concems raised 
by opponents are that: 


=» State legislation doesnot provide sufficient safeguards, and 


=» State govemments may not be far enough removed from the ‘action’ to recognise 
possible national consequences. The COAG proposal has the potential to distort the 
approval process, so that matters of national environmental significance take a back 
seat to State economic interests. 


® In March 2013, the Senate Standing Committee on Environment and 
Communications released its report into proposed legislation to remove the power to 
enter into Approval Bilaterals. The Committee noted concems regarding the need for 
rigorous accreditation critena, but did not support completely removing the powerto 
enter Approval Bilaterals. 


@® The Tasmanian govemment has signed a Memorandum of Understanding with the 
Federal govemment committing to working on an approval bilateral. To date, no 
draft hasbeen released. 
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Assessment Bilaterals 
There are a number of ‘Assessment Bilateral Agreements in force throughout Australia. 


The Commonwealth and Tasmanian govemments re-signed an assessment bilateral 
agreement in 2011. Under the agreement, the following impact assessment procedures 
under Tasmanian laws are accredited forthe purposes of the EPBC Act: 


» Projectsof State Significance underthe State Policiesand Projects Act 1993 


» Impact assessment under the Environmental Management and Pollution Control Act 
1994 


=» Projectsof regional significance underthe Land Use Planning and Approvals Act 1993 
a See Chapter 5 formore details about these assessment processes. 


If the Federal Minister decides that a controlled action will be assessed by the “accredited 
process”, assessment reports prepared under the Tasmanian laws will be submitted to the 
Federal Minister for consideration before she or he makes a decision. No further impact 
assessment is required. 


©) Whatare Ministerial Declarations? 


The Minister can also make declarations under the EPBC Act that certain actions do not 
need approval under the Act. A declaration can exclude specific classes of action (for 
example, mineral extraction below a certain volume), or can provide that actions are 
exempt if they are camed out in accordance with an accredited management plan. 


15.3 Who administers and enforces the EPBC Act? 


The Federal Environment minister is pivotal in the Act and has the following roles: 
=» Administering the EPBC Act through the Department of Environment. 


=» Responsibility for assessing and approving controlled actions, making decisions about civil 
enforcement of the EPBC Act, such as obtaining injunctions or revoking pennits. 


= If a developer has breached the conditions of an approval, the Minister has broad 
powersto immediately suspend, revoke, vary oramend the approval or its conditions. 


» Recommending to the Director of Public Prosecutions that criminal prosecution be 
commenced for offences under the Act (such as camying out development without an 
approval or providing misleading information). 


1. The Referral Process 


Proposed activitiesordevelopmentscan be referred to the Minister in four ways: 


L. The person or organisation proposing to take the action (the ‘proponent’) has a duty to 
refer it to the Minister for a decision as to whether the proposed action is a ‘controlled 
action’. 

2. A State or Temitory govemment oragency (such as DPIPWE) can referthe proposal to the 
Minister. There is some dispute as to whether local councils can make referrals, but local 
councils can certainly lobby the State or Federal Minister if they believe a project should 
be referred. 


3. The Federal Environment Minister may request the proponent to make a+referral. If 
no referral is made within the set time period, the Minister can deem the action to 
be referred. 


4. A Commonwealth agency or responsible Minister can refer a proposed actionto the 
Minister. 
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Oa proponent can include a number of altematives for anactionin the referral (for 
example, the proponent may propose two different locations fora factory). The Ministercan 
approve one ormore of the options proposed. 


Can members of the public refer an ‘action’ to the Federal Environment Minister? 
No, citizens and community groupscannot formally refer actions proposed by other people. 


If you want a proposal to be referred to the Minister for a decision (about whether an 
approval is required), you should write to either the proponent or to relevant govemment 
agenciesand ask them to referthe proposal to the Minister. 


You could also write to the Ministerand ask him orherto request that the proponent refer the 
action. If the action isnot refered, you can also report the proposal to the Compliance and 
Enforcement section of Department of Environment. 


Who decides whether a proposed activity or development is covered by the EPBC Act? 


If a proposal isreferred, the Federal Environment Minister must decide whether a proposed 
activity is likely to have a significant impact on a matter of national environmental 
significance oron Commonwealth land. 


If the Minister decides that a proposed development or activity is covered by the EPBC Act, 
it willbe declared to be a controlled action and will need to be assessed and approved by the 
Minister before it can go ahead. 


There are significant penalties for taking a controlled action without approval. The maximum 
penalty for an individual is $660,000 and the maximum penalty for a body corporate is $6.6 
million. Some offences are also punishable with up to seven years imprisonment. 


How does the Minister decide whether a proposed activity or development is a ‘controlled 
action’? 


When a proposal is refered to the Minister, she must publish the Referalon the 
Department'swebsite and invite the public to comment on whether the action is 
acontrolled action. The Minister can request further information about the 
proposed action from the proponent. 


If no further information is requested, the Minister must decide whether the proposal is a 
controlled action within 20 business days of receiving the referral. 


® when deciding whether a referred proposal isa controlled action, the Minister must take 
into account The Precautionary Principle. 


®O if the proponent acknowledges in the referral document that the proposed activity or 
developmentisa controlled action, the referral is not released for public comment at this 
stage. 

The Minister can decide that an ‘action’ is: 

=» a Controlled Action, 

=» nota Controlled Action, or 

=» nota Controlled Action, provided it iscamied out in a certain manner. 


The Minister must give notice of the decision, which is published on the Department's 
website. Any ‘interested person’ can request reasons forthe decision. 


How do |! comment on ‘referral’ documents? 


There are no formal requirements about how comments are made. However, all submissions 
should include yourname, addressand contact details. 


@ Comments in relation to referral decisions must be made within 10 business days of the 
date of the public notice. 
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When making yourcomments you should: 


= read the referral documents carefully. Point out any missing or wrong information in your 
comments, e.g. listed species not mentioned, incomect hydrological impact information; 


=» attach any existing evidence or reports which support your comments, e.g. lists of birds 
spotted in the area; 


=» make reference to the Significant Impact Guidelines, or any other relevant maternal, to 
show significant impact; and 


= Comment on the assessment approach that should be used (forexample, environmental 
impact statement). 


Ottis important to comment at this stage. If the action is determined not to be a controlled 
action, the Federal Minister does not need to assessthe development any further and you will 
not get another opportunity to comment. 


® If the Minister decides that the development isnot a controlled action, the proponent 
cannot later be prosecuted under the EPBC Acteven if it tums out that the 
proposal does significantly impact ona matter of national environmental significance. 


2. The Assessment Process 


If the Federal Environment Minister decides that a proposed activity or development is 
a controlled action, the next step is for the Minister to assess the environmental impacts of the 
proposal. 


The EPBC Act providesa range of ways fora controlled action to be assessed: 


= Assessment on refenal information only - for actions for which the likely impacts are 
‘straight forward’ 


=» Assessmenton preliminary documentation - for actions with few orconfined impactsthat 
are reasonably well understood 


= Accredited assessment process - the Minister can refer to assessment documents 
prepared under other laws. If a bilateral assessment agreement has been signed, the 
assessment process accredited in that agreement will be followed. ® See information 
above in thisChapter about assessment bilaterals. 


= Public Environment Report (PER) - where a number of issues are raised and further 
information is required to assess the impacts of the proposed action. 


=» Environmental Impact Statement (EIS) - where a large number of issues are raised and 
further information and analysis is required to assessthe impacts of the proposed action. 


= Public inquiry - for actions where the impacts are expected to be large, wide-ranging 
and there is a need for extensive public involvement. A public inquiry can be used in 
conjunction with other assessment approaches such asa PERor Els. 


The Minister must decide on which assessment approach will be used, based on the 
information provided by the proponent, comments from the public and relevant State 
govemment agencies, and factors set out in the EPBC Act. 


What is assessed? 


The Federal Minister can only assess impacts on matters of national environmental 
significance, Commonwealth land, or an action taken by the Commonwealth. A proposed 
action may have environmental impacts going beyond those covered by the EPBC Act, but 
these do not have to be assessed orconsidered by the Commonwealth. However, they are 
likely to be assessed under State or Temitory laws 


ar see Chapter 5 for information about the Tasmanian approval process. 
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What are the opportunities for public participation in the assessment process? 


Each of the different types of assessment requires advertising, which provides an opportunity 
for the public to review all the documents submitted by the proponent and to provide 
comments about the potential impacts of the proposal. All public comments are provided to 
the Minister. 


If the assessment is camied out by another Commonwealth department ora State or Temitory 
govemment under an assessment bilateral, there may also be additional opportunities for 
public comment and accessto information about the proposed action. 


3. The Approval 


How does the Minister decide whether or not to approve the action? 


@ The Minister must decide whether to grant an approval for the action (and, if so, on what 
conditions) within 20 - 40 daysof receiving the environmental assessment documents. The 
time limit will depend on the type of assessment approach that has been undertaken. 


In making the decision, the Minister must take into account: 


=» the impacts on each relevant matter of national environmental significance, or the 
Commonwealth environment; 


= economic and social matters; 
= the principles of ecologically sustainable development; 


= the precautionary principle; 


= any assessment report, PER or ElS or report of a public inquiry (including a summary of 
public comments); 


= anycommentsgiven to the Ministerby another Commonwealth Minister, and 
=» the proponent’s history in relation to environmental matters. 


If the Minister believes that he or she does not have enough information to make an 
informed decision, She can ask the proponent for extra specified information. The time 
taken to provide the information isadded on to the time limit for making a decision. 


Din granting an approval or imposing conditions on an approval relating to World 
Heritage sites, Ramsar wetlands, threatened species or ecological communities or migratory 
species, the Minister's decisionsmust be consistent with Australia’s obligations under any 
relevant intemational conventions. 


® the Minister must not grant an approval that is inconsistent with a Recovery Plan ora Threat 
Abatement Plan fora threatened speciesin place underthe EPBC Act. 
What kinds of conditions can the Minister impose? 


The Ministerhasa wide discretion to impose conditions on an approval to protect the matter 
of national environmental significance or Commonwealth environment, or to mitigate or 
repairany damage that might be caused by the action. 


Forexample, the Ministercan impose conditions that require the proponent to: 
= provide a bond to cover any mitigation or repair work; 

=» Camy out penodic, independent environmental audits; 

= prepare and implement management plans, 


=» establish a reserve area to offset any habitat loss caused by the controlled action. 
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Can an approval or conditions be varied or revoked? 
The Minister may suspend orrevoke an approval if the Minister believes that: 


=» a Significant impact on amatter of national environmental significance has occumed 
because of a breach of an approval ora condition; or 


= the impacts identified were inaccurate because of negligence ora deliberate attempt 
to leave out information. 


Conditionsto approvalscan be revoked or varied if: 
= anycondition of the approval hasbeen breached; 


=» there has been an impact on a matter of national environmental significance that was not 
identified when orginally assessing the controlled action; or 


= the person taking the controlled action agrees to the change. 


Biodiversity Offsets 


Biodiversity offsets are increasingly considered when assessing developments that involve the 
conversion or removal of native vegetation. When a proposed development will impact 
upon natural values, and there are no otheraltematives that can be used, biodiversity offsets 
may be imposed asa mitigation tool. For example, a condition may provide for actions at 
one site, such asplanting trees, to compensate forthe loss of trees at another site. 


~w> The EPBC Act Environmental Offset Policy, which guides how offset conditions are 
applied, isavailable on the Department of Environment website. 


4. Appeal rights 


Can | appeal against the Minister’s decision? 


There are no provisions for appeal against the Minister's decision in relation to a controlled 
action. However, you may be able to pursue an action under the Administrative Decisions 
(Judicial Review) Act if you believe that the Minister did not follow the proper legal process (for 
example, by failing to take a relevant consideration into account). 


Judicial review actions are taken in the Federal Court and can be very complex and 
expensive. It is strongly advisable to seek legal advice before you decide whether to take 
such action (# Go to Chapter 14 forinformation). 


Are there other options for legal action under the EPBC? 


Though appeal nghts are limited, the EPBC Act does allow an interested person to apply for 
an injunction to stop any activity that breaches (or threatens to breach) the Act. For 
example, an interested person could seek an injunction to stop a development which 
threatens Word Heritage values if the development had not been approved under the Act. 


‘Interested person’ includes: 


= an individual citizen or resdent who has been involved in a senes of activities to protect 
the environment forthe past two years or more; or 


=» anorganisation that has been involved in a series of activitiesto protect the environment 
forthe past two years or more, and has protection or conservation of the environment, or 
research into the environment, among the objects or purpose of the organisation. 


Any application for an injunction needs to take place in the Federal Court and should only 
be considered after you seek legal advice. 


When it first commenced, the EPBC Act included a provision protecting interested persons 
from being required to provide security for costs when seeking an interim injunction. That 
provision was later removed. The Federal Court still has discretion to waive the requirement to 
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deposit security for costs, but you should seek advice about the cost risks before 
commencing any injunction proceedings. 


15.4 How effective is the EPBC Act? 


Weaknesses of the EPBC Act 


Inadequate triggers 


The main weakness of the Act is that the list of ‘triggers’ is limited. For example, the Act does 
not give the Minister power to regulate developments that would result in significant 
greenhouse gas emissions or that would use significant volumes of water (surface or ground 
water). 


Exemptions 


The EPBC Act specifically exempts actions caried out under Regional Forest Agreements from 
the assessment and approval provisions of the Act. The Minister can also declare 
‘exemptions’ forsome activities that could have a significant environmental impact. 


Limited public appeals 


As discussed above, there are limited opportunities for the public to seek a ments review of 
decisions made by the Minister under the EPBC Act. However, the broad standing provisions 
allowing “interested persons’ to apply foran injunction underthe Act are commendable. 


Hawke Review 


In 2008, an independent review of the EPBC Act was undertaken by Dr Allan Hawke. This was 
done in order to assess the Act’s operation and the extent to which the Act wasachieving its 
objectives. This independent review has become known asthe Hawke Review. 


While the Hawke Review is generally positive about the overall operation of the EPBC Act, it 
also outlinesa number of different areas where there are opportunities for refom, including: 


=» greater use of strategic assessments (Recommendation 4). Strategic assessments may 
charactense entire regions as suitable for particular classes of development, rather than 
assess each development proposal individually. 


= anew triggerfor'ecosystems of national significance' (Recommendation 8). 


= introduction of an interim greenhouse trigger for developments that will produce over 
500,000 tonnes of carbon dioxide equivalent emissions in any 12 month perod 
(Recommendation 10). 


Government Response 


The govemment agreed to improve the implementation of strategic assessment options, 
meaning it is likely that there will be greater reliance on strategic assessments in the future. 
While this would streamline the assessment and approval process, it would also allow 
expansive developments to take place without specific scrutiny. It will be important to ensure 
that strategic assessments are subject to rigorous criteria. 


The govemment agreed to implement the ecosystems of national significance 
recommendation in part, by introducing a trigger for the ecosystem itself, rather than the 
character of the ecosystem (which it claimed would be too subjective). To date, no such 
tnggerhas been introduced. 


The govemment refused to implement the recommendation in relation to the greenhouse 
gas emissions trigger, relying instead on its Clean Energy Act to effectively manage high 
emission activities. 
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15.5 Other federal laws 


Aside from the EPBC Act the Commonwealth has a range of legislation and programs 
dealing directly with specific issues such as: 


=» genetically engineered crops (# see Chapter 10) 
=» heritage protection (# see Chapter 12) 

=  fisheriesand marine protection (# see Chapter 9) 
= forestry (# see Chapter 8) 

= agricultural chemicals (# See Chapter 10) and 

= the Antarctic environment. 


To find more about Commonwealth laws, responsibilities and programmes go to 
the Department of Environment website. 


Product Stewardship 


The Federal govemment has recently enacted the Product Stewardship Act 2011, which aims 
to better manage the lifecycle of products, particularly their disposal. The legislation contains 
voluntary, co-regulatory and mandatory product stewardship. 


This legislation has helped to create recycling schemes involving tyres, mercury-containing 
lamps, aswell astelevisions and computers. 


As part of the National Waste Policy, the Council of Australian Govemments (COAG) have also 
endorsed a national Packaging Covenant. The Covenant involves stakeholders at a national, 
state and local level. The covenant aims to encourage recycling of packaging materials, as 
well as minimise the impact caused to the environment from the disposal of used packaging. 
15.6 When do Commonwealth laws apply? 


This can be a confusing area of law and it may be difficult to work out which legislation 
applies in certain circumstances. The following guidelines may be helpful. 


National laws apply in these situations: 
=» toallCommonwealth agenciesand their activities 
=» onCommonwealth land orwater 


=» in areas where the Commonwealth has joint jurisdiction (such as word heritage areas, 
and marine fisheries); 


=» where the Commonwealth already has ‘reserve powers’, such as the ability to control 
export pemnits; 

=» where federal legislation gives the commonwealth explicit power to act (eg. matters 
listed in the EPBC Act); 


=» where the federal govemment has signed an intemational agreement obliging it to 
comply with that agreement (e.g. Antarctica, biodiversity, wetlands, whaling, marine 
protection, ozone, word heritage, migratory speciesand greenhouse gas emissions); 


®Oyjust because the Commonwealth has the power to act does not mean that it 
automatically will. The public hasan important role in pressuring it to do so. 
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Complying with its own laws 


The federal govemment is required to comply with its own laws. So if the case you are 
dealing with involves the Commonwealth or one of itsagencies, or even federal funding, you 
may be able to apply national legislation. 


Is the federal government bound by state laws? 


Sometimes Commonwealth laws and state laws say different things about the same topic. If 
the laws are inconsistent, then the Commonwealth law ovemides the state law to the extent 
of the inconsistency. 


Federal-state cooperation 


To avoid dogfights with the states over environmental matters, the federal govemment has 
generally adopted a policy of cooperative federalism - getting all states and tenitories to 
come to agreement on important issues. It does this through meetings of the Council of 
Australian Governments (COAG). 


Such national agreements are often of limited use to those who are trying to protect the 
environment - except where they result in agreed mandates that have been built into law 
(i.e. given ‘statutory force’). 


Tasmania has signed up to a number of important nationwide agreements which have 
Significant implications for future environmental laws, including: 


1. National Environment Protection Measures 


In recent years, a number of nationwide ‘policies’, known as National Environment Protection 
Measures (NEPMs) have been agreed to by all Australian States. These deal with wide- 
ranging issues including diesel emissions, marine and fresh water quality, noise, site 
contamination, and hazardous wastes. 


Tasmania has effectively incorporated these NEPMS into Tasmanian law by declaring them 
to be State Polices. 


Details regarding each of the NEPMs are available on the Standing Committee on 
Environment and Water's website. 


2. Inter-governmental Agreement on the Environment 


The IGAE (signed in 1992) is a broad in-principle agreement about the division of 
responsibilities between the three levels of govemment. An important aspect of this 
agreement is that it includes the importance of The Precautionary Principlebeing implemented 
in environmental legislation. 


A copy of the IGAE appearsasa Schedule to several national Acts including the Environment 
Protection Council Act 1994 
3. Competition Principles Agreement 


This national agreement (signed in 1995) requires each State to review and refom all 
legislation that is seen to restrict competition. (ie. legislation should not restrict competition 
unless its benefit to the community as a whole outweighs the costs, or unless the legislation 
cannot avoid restricting competition.) 


To pursue this agenda the Tasmanian Subordinate Legislation Act 1992 outlines a timetable for 
staged automatic repeal of certain govemment regulations and compels State govemment 
agenciesto review the legislation they administer. 


This agreement can have some positive, as well asnegative, impactson the environment. 
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4, National Water Initiative 


The National Water Initiative (signed in 2005) sets out objectives and actions for national 
water reform issues, such as water trading, best practice pricing and integrated 
management of water resources. Tasmania’s Water Management Act 1999was passed (and 
subsequently amended) to achieve compliance with this national initiative (#* go to Chapter 
10 for more information). 


5. Carbon emissions trading 


On 1 July 2012, Australia introduced a price on carbon. This initiative aims to make polluters 
pay for contnbuting to climate change, in order to encourage businesses to reduce their 
energy consumption and opt forrenewable energy sources. 


The Clean Energy Legislation includes the Clean Energy Act 2011 and the Clean Energy 
Regulator Act 2011. This legislation sets up and regulates the carbon pricing mechanism 
(CPM), with a view to moving to an emissions trading scheme by 2015. 


The Climate Change Authority Act 2011 provides fora penodic review of the CPM, and sets out 
the implementation of carbon pollution caps. 


@® The cunent Federal govemment has committed to dismantiing the carbon tax and clean 
energy legislation. To date, this has not occured, but is likely to be put to the Senate in 
the second half of 2014. 

6. Caring for Our Country program 


The Federal Govemment has committed $2 billion from 2013-2017 to implement natural 
resource management plansand foster biodiversity conservation in Australia. 


The Caring for Our Country program, administered by the National NRM body, provides 
funding fora range of nationwide environmental initiatives such as: 


=» Landcare program 

=» National Reserve System Program 

=» Reef Rescue Marine Monitoring Program 
=» Working on Country Program 


Caring for Our Country projects also provide support to Indigenous landowners to manage 
their lands for the protection of natural and cultural features in accordance with 
intemationally recognised standardsand guidelines. 


Closer to home, the program provides funding for research into Tasmanian devil facial 
tumour disease and helps landowners sustainably manage intemationally recognised 
wetlandssuch as Little Waterhouse Lake and Lower Ringarooma River. 
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16. Climate Laws 


There isa wealth of information available about changes to 
our Climate, the impacts of climate change on biodiversity, 
landscapes, business and communities, and actions that 
can be taken to try to reduce and adapt to these impacts. 


This chapter does not try to replicate all that information - it 
aimsto give a general overview of some of the lawsdealing 
with aspects of climate change, and provide links to 
relevant websites where you can obtain more detailed 
information. 


16.1 What is climate change? 


Information about climate change is often full of jargon and complex terms. The following 
gtes provide a comprehensive glossary of some of the most common tems: 


» Land Leam 
» PWC - Climate Change facts 


» Emission Statement - Glossary of Terms 


“Climate change” refers to changes in long term weather pattems observed over many 
decades. On average, global temperatures have been increasing (a phenomenon known 
as “global warming”), however some places have also experienced reduced temperatures 
ormore extreme highsand lowsin temperatures and changing rainfall pattems. 


The intemational convention, the United Nations Framework Convention on Climate Change, 
defines “climate change” more specifically as changes that are directly or indirectly 
attributable to human activity, additional to natural climate variability. The vast majority of 
scientific evidence supports the conclusion that the rate of climate change is being 
exacerbated by human activities, particularly the ongoing release of greenhouse gases. 


Some of the challengespresented bya changing climate include: 

=» Drought perodsand water shortages, leading to food security issues, 

=» More frequent, and more intense, storms and bushfires; 

=» Changing fish populationsand habitats, necessitating changesin fishenes planning; 
= Rising sea levelsand stom surges, increasing erosion in coastal communities; 

=» Extinction of some plant and animal species; 

=» Bleaching of coraland related impacts on reef systems. 

Excellent resourcesin relation to the science of climate change are available from: 


» The Climate Commission 
Please note, the Climate Commission ceased operation in September 2013. The website 
isno longerupdated, howevera range of resourcesremain available on the site. 


» The Climate Council 
Following the demise of the Climate Commission, the Climate Council was established to 
continue to provide climate change information to the public. 


» Department of Industry, Innovation, Climate Change, Science, Research and Tertiary 
Education 


» Australian Academy of Science 


229 


=» CSIRO. In particular, a recent publication, Climate Change: Science and Solutions for 
Australia providesa wide range of data designed to undemin decisions made in business 
and in govemment. 


a Intergovemmental Panelon Climate Change (IPCC) 


=» Tasmanian Climate Change Office 


16.2 What is the government doing? 


The govemment can play a significant role in assisting the community to address issues 
relating to climate change. Forexample, govemment lawsand policiescan: 


=» Facilitate improvements in energy efficiency, including adopting minimum efficiency 
standards for appliances and ensuring govemment offices are housed in high-efficiency 
buildings; 


=» Puta “price” on carbon dioxide emissions, to more accurately account for impacts 
resulting from such emissions; 

=» Promote the use and development of renewable energy options; 

=» Restrict vegetation clearance to secure “carbon sinks’; 

=» Prevent development in areasat risk from sea level rise; 


=» Assst vulnerable communities, including in the Pacific, to adapt to unavoidable impacts 
of climate change; 


=» Facilitate research into adaptation options in relation to food and water securty, 
improving resilience of biodiversity and fisheries planning. 


Mitigation vs adaptation 


Actions to address climate change generally fall into two categories: mitigation and 
adaptation. 


Mitigation refers to actions designed to reduce the concentration of greenhouses gases in 
the atmosphere, including reducing emissions and increasing vegetation plantings to absorb 
carbon dioxide. The aim of mitigation is to reverse the upwards emissions trend and restrict 
increases in global emissions to 2 degrees above pre-industrial levels (this was the goal 


agreed to at the intemational meeting in Copenhagen in 2009). 


Adaptation refers to actions taken to manage the local, regional and national consequences 
of climate change which are no longer able to be avoided. Adaptation actions include 
more stringent planning in coastal areas to avoid development in high risk areas and efforts 
to relocate habitat likely to be inundated by rising sea levels. 


In order to make appropriate progress towardssecuring safer climate outcomes, it is essential 
that govemment actions focus on both mitigation and adaptation. 


16.3 Action by the Commonwealth Government 


International agreement 


The United Nations Framework Convention on Climate pS OR commer 
Change (UNFCC) created a framework for reaching Be FROM RISING SEA LEVELS, 


agreement on intemational climate change co- 
operation. The most significant agreement under the 
UNFCC was the Kyoto Protocol, which sets out binding 
targets for reducing emissions and the rules for how 
emissions are reported. 
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Australia was part of the initial negotiations for the Kyoto Protocol in 1997, but did not ratify 
(that is, agree to implement) the Protocol until 2007. Along with approximately 90 other 
countres, Australia has agreed to join the second commitment period (2013 - 2020) and 
continuesto be involved in negotiationsto set targetsand other commitments. 


Australia is also a signatory to the United Nations Convention on Biological Diversity. The 
principal mechanism for implementing Australia’s obligations under the Convention is 
through the Environment Protection and Biodiversity Conservation Act 1999(EPBC Act- 


see Chapter 15). As the impacts of climate change on biodiversity are better understood, 
further action may be taken underthe EPBC Act to address (and avoid) those impacts. 


National action 


In March 2013, the federal Department of Climate Change and Energy Efficiency (DCCEE) 
was disbanded, and its functions transfered to the Department of Industry, Innovation, 
Climate Change, Science, Research and Tertiary Education. The DCCEE had been integral 
to the development and implementation of Australia’s carbon price. 


® More content will be added to this section once the Federal govemment’s policy 
position is made clear. 


16.4 Action by the Tasmanian Government 


Statutory requirements 


Under the Climate Change (State Action) Act 2008, 
the Tasmanian govemment committed to a 
target of reducing greenhouse gas emissions to at 
least 60% below 1990 levels by the end of 2050. 


The Act also allows for regulations to be made 
abouta range of matters, including: 


=» Methods for measuring greenhouse gas 
emissions (for the purpose of establishing the Parched Tasmanian midlands, south of Kempton 
baseline and measuring reductions); 


= Setting interim emission reduction targets; 
= Prescribing sectorspecific reduction targets; and 
us Establishing and promoting emissions offset programmes 


There have been recommendations that interim targets be adopted, though not necessarily 
by way of legislation. Though the curent Minister for Climate Change supports legislated 
interim targets, the govemment has indicated that it is not in favour of setting such targetsat 
this stage but will review its position through the development of the 2020 Climate Change 
Strategy. 


A recent review of the Act by Sinclair Knight Merz made the following recommendations: 

= The 2050 target should be retained 

=» The Act could be amended to strengthen the objectives, clarfy roles and responsibilities 
and include the 2050 emission reduction target baseline measurement 

=» No regulationsneed to be introduced at thistime 

=» Consideration be given to setting interim policy targets to assist in understanding how 
Tasmania is tracking in terms of meeting the 2050 legislated target 

=» The State govemment hasa facilitation role and should monitor and be ready to act if 
market failures are identified or changes occur at the national level that will affect 
emission reduction policies. 


This report, and the Govemment’s response to it, is available on the Climate Change Office 
website. 
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Climate Change Office 


The Tasmanian Climate Change Office (TCCO), situated within the Department of Premier 
and Cabinet, was established to provide support to the govemment in achieving the 
statutory reduction target. The TCCO has primary responsibility for coordinating govemment 
action on climate change, developing policies and providing information to the Tasmanian 
community. 


The TCCO manages the following community grant programmes: 


=» Eam Your Stars grants- projects designed to help communities reduce their carbon 
footpnnt 


=» ClimateConnect grants- projects designed to help communities adapt to climate 
change 


tasmanian climerte 


ciction council 


Climate Action Council 


The Tasmanian Climate Action Council was established to provide advice to the Climate 
Change Minister about how the govemment is tracking towards its targets, the effectiveness 
of govemment initiatives and policies, and suggest altemative mechanisms to achieve the 
target. The Council is comprsed of community representatives with expertise in science, 
policy, economics, law, planning, health and education. 


The inaugural Council released a number of reports and advice to govemment, including 
recommended responses to the Tasmanian Wedges Report (see below) and adoption of 
interim targets. 


Building on this work, the second Climate Action Council released a Blueprint for Action in 
May 2013. The Blueprint sets out key priority actions designed to minimise emissions while 
maximising the economic benefits to the Tasmanian community, focussing on: 


=» Renewable Energy 
=» Energy Savingsfor Economic Benefit 
=» Climate Ready Agriculture 


The Blueprint and other Council reports are available on the ICCO website. 


Establishing the information base 


The Tasmanian govemment has undertaken a number a projects designed to inform its 
decision making in relation to climate change action. 


The Tasmanian Wedges Project modelled Tasmania's greenhouse gas emissions under a 
business-as-usual scenario to 2050, identified potential emission reduction options for each 
sector of the economy and discussed opportunities to take advantage of Tasmania’s natural 
advantages in terms of renewable energy. 


The Climate Futures for Tasmania project has provided a large amount of data about how 
climate change is likely to affect Tasmanian communities. The project has released technical 
paperson the following issues: 
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=» General Climate Impacts 

=» Climate Modelling 

=» Impactson Agriculture 

=» Waterand Catchments 

=» Extreme Events 

=» Extreme Tide and Sea Level Events 
=» Severe Wind Hazard and Risk 


The reports are available to download on the ICCO website. A recent Climate Commission 
report also discussesthe climate change impacts and opportunities for Tasmania. 


In September 2012, the govemment released a Forest Carbon Study, calculating the carbon 
stocks in Tasmania’s forests and identifying potential economic values in forest retention. 
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17. Further information & useful contacts 


Federal Government 


Department of Environment 
GPO Box 787 

Parkes ACT 2600 

Ph: 02 6274 1111 


State Government 


Aboriginal Heritage Tasmania 

Department of Primary Industnes, Parks, Waterand Environment 
G.P.O Box 771, Hobart Tas 7001 

ANZCentre, 22 Elizabeth Street 

Ph 6216 4471 or 1300 135 513 Fax: (03) 6233 5555 


Chemical Management Branch (DPIPWE) 

Stuart Bowman: Registrar of Chemical Productsand Chemicals Coordinator 
165 Westbury Road, Prospect 7250 

Ph: 03 6336 5462 Fax: 03 6336 5374 

Email: Stuart.Bowman@dpipwe.tas.gov.au 


Director of Public Health 
GPO Box 125, Hobart 7001 
Ph: 03 6233 3762 Freecall: 1300 135 513 


EPA Division, DPIPWE: 

134 Macquane Street, Hobart GPO Box 44A Hobart 7001 Ph: 6233 6518 
1 Civic Square Launceston 7250 Ph: 6336 2236 

Ph: 1300 135 513 (statewide) Fax: 03 6233 3800 


Forest Practices Authority: 
30 Patrick Street, Hobart 7000 


Ph: 03 6233 7966 Fax: 03 6233 7954 
Email: info@fpa.tas.gov.au 


Forestry Tasmania: 
79 Melville Street, Hobart 7000 


Ph: 03 6233 8203 Fax: 03 6233 8156 
Email: Forestry.Tasmania @forestrytascom.au 


Heritage Tasmania: 

103 Macquarie Street, Hobart TAS 7000 
GPO Box 618, Hobart TAS 7001 

Ph: 1300 850 332 or 03 6233 2037 


Email: enquiries@hentage.tas.gov.au 


The Integrity Commission 

Surrey House, Level 2, 199 Macquane Street, Hobart TAS 7000 
GPO Box 822, Hobart TAS 7001 

Ph: 1300 720 289 Fax: (03) 6233 7215 

Email: integntyc ommission@integrity.tas.gov.au 


Justice Department 

110 Collins Street, Hobart 

Ph: 1300 135 513 (statewide) Fax : 6233 2332 
Email: records@justice.tas.gov.au 
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Land Titles Office 
134 Macquane Street, Hobart 7000 
Ph: 03 6233 6467 


Marine Farming Branch: 

Waterand Marine Resources Division 
PO Box 44, Hobart 7001 

Ph: 03 6233 3370 Fax: 03 6233 3065 


Email: ManneFaming.Enguines@dpipwe.tas.gov.au 


Mineral Resources Tasmania: 

30 Gordons Hill Road, Rosny Park 
PO Box 56, Rosny Park 7018 

Ph: 03 6233 8377 Fax: 03 6233 8338 
Email: info@mrt.tas.gov.au 


Parks and Wildlife Service: 

134 Macquane Street, Hobart 7000 
GPO Box 44A, Hobart 7001 

Hobart Ph: 03 6233 8011 Fax: 6233 3477 
Launceston Ph: 03 6336 5312 

For regional contacts, click HERE 


Primary Industies & Water Division 
1 Franklin Wharf, Hobart 


GPO Box 44, Hobart 7001 
Ph: 1300 368 550 (statewide) 


Private Forests Tasmania: 
78 Patrick Street, Hobart 7000 
Ph: 03 6233 7445 


Protected Areas on Private Land Program: 
Ph: 03 6233 2808 Fax: 03 6223 8603 


Email: PrivateLandC onservation.Enguines@dpipwe.tas.gov.au 


Regional Water Authorities 
Ph: 13 69 92 


Resource Management and Planning Appeal Tribunal 
144-148 Macquarie Street, Hobart 7000 


Ph: 03 6233 6464 


Spray Information and Referral Unit 

Peter Lee-Archer: Coordinator, Spray Information & Referral Unit 
165 Westbury Road, Prospect 7250 

Ph: 1800 005 244 or 03 6336 5252 


Email: Peter.Llee-Archer@dpipwe.tas.gov.au 


Tasmanian Climate Change Office 
Ph: (03) 6232 7173 


Email: climatechange@dpac.tas.gov.au 


Tasmanian Heritage Council: 
GPO Box 618, Hobart TAS 7001 
Ph: 03 6233 2037 Fax: 03 6233 3186 


Tasmanian Ombudsman: 

99 Bathurst Street, Hobart 7000 

Ph: 6233 9200 Fax: 6233 8966 

Statewide phone 1300 766 725 

Email: ombudsman@ombudsman.tas.gov.au 
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Tasmanian Planning Commission 
144-148 Macquane Street, Hobart 7000 


Ph: 03 6233 2795 


Wild Fisheries Management Branch 

1 Franklin Wharf, GPO Box 44, Hobart 7001 
Ph: 03 6233 2147 or 1300 368 550 

Email: Fishing .Enquires@d pipwe.tas.gov.au 


Non-Government 


Legal services 


Environmental Defenders Office 
131 Macquare Street, Hobart 7000 
Ph: 03 6223 2770 Fax: 03 6223 2074 


Email: edotas@edo.org.au 


Hobart Community Legal Service 
166 Macquarie Street, Hobart 7000 


Ph: 03 6223 2500 Fax: 03 6223 2510 


Launceston Community Legal Centre 
68 York Street, Launceston 7250 
Ph: 03 6334 1577 Fax: 03 6331 5237 


North West Community Legal Centre 
62 Stewart Street, Devonport 7310 
Ph: 03 6424 8720 Fax: 03 6424 4604 


Law Society of Tasmania 

28 Murray Street, Hobart 7000 

Ph: 03 6234 4133 or Freecall: 1800 001 180 | Fax: 03 6223 8240 
Email: info@taslawsoc iety.asn.au 


Tasmanian Aboriginal Legal Service: 

198 Elizabeth Street, Hobart 7000 Ph: 6234 0740 Fax: 6234 0799 
182 Charles Street, Launceston Ph 6332 3823 

53 Alexander Street, Bumie 7320 Ph: 6431 3289 Fax: 6431 8363 


Environmental organisations 


Against Animal Cruelty Tasmania: 
Ph: 0408 970 359 


Email: info@aact.org.au 


Bio- Dynamics Tasmania 
PO Box 71, South Hobart 7004 
Email: info@biodynamicstas.com 


Bonorong Wildlife Sanctuary: 
593 Briggs Road, Brighton 
Ph: 03 6268 1184 Fax: 03 6268 1811 


Bushc are: 

South: 330 Macquane Street, Hobart 7000 
Ph: 03 6223 6377 

North: PO Box 180, Kings Meadows 7249 
Ph: 03 6336 5419 

North West: PO Box 274, Ulverstone 7315 
Ph: 03 6234 2770 
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Climate Action Hobart 
Email: climateactionhobartt@gmail.com 


Environment Tasmania 

PO BOX 1073 Hobart, Tas 7001 
Ph: (03) 6224 6319 

Email: office@et.org.au 


Greening Austalia: 
Ph: 03 6223 6377 


Email: general@tas.greeningaustralia.org.au 
Institute of Marine and Antarctic Studies 


Landcare Tasmania: 
South: PO Box 21, South Hobart 7004 Ph: 6234 7117 
North: 30 King Edward St, Penguin 7316 Ph: 0488 404 061 


National Trust of Tasmania: 

PO Box 711, Launceston TAS 7250 

Ph: 03 6344 6233 

Email: admin@nationaltrusttas.org.au 


Native Forest Network: 
PO Box 301, Deloraine, 7304 
Ph: 03 6439 5102 


Ocean Planet 


Planning Aid Service 

c/- Hobart Community Legal Service 
166 Macquane Street, Hobart 7000 
Ph: 03 6223 2500 


Planning Institute of Australia 
19A Hunter Street, Hobart 


GPO Box 977, Hobart 7001 
Ph: 03 6231 1842 
Email: tas@planning.org.au 


RSPC A Inspectorate: Ph: 1300 139 947 
Southem Coastcare Association of Tasmania 


Southem Wildlife Rescue & Care: 
Wildlife Hotline: 0439 190 052 


Sustainable Living Tasmania 
71 Mumay Street, Hobart 7000 
Ph: (03) 6234 5566 


Tarkine National Coalition: 
PO Box 218, Bumie 7320 
Ph: 03 6431 2373 


Tasmanian Aboriginal Cente: 
198 Elizabeth Street, Hobart 7000 


Ph: 6234 0740 Fax: 6234 0799 
182 Charles Street, Launceston 
Ph 6332 3823 


Tasmanian Aboriginal Land and Sea Council: 
GPO Box 1452, Hobart 7001 
Ph: 6231 0288 
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Tasmanian Conservation Trust 

2nd Floor, 191-193 Liverpool St, Hobart 7000 
Ph: 03 6234 3552 Fax: 03 6231 2491 

Email: tct6@bigpond.com 


Tasmanian Fammerss and Graziers Association: 


CnrChanes & Cimitiere Streets 
PO Box 193, Launceston 7250 


Ph: 1800 154 111 (Freecall) Fax (03) 6331 4344 


Tasmanian Land Conservancy: 
PO Box 2112, Lower Sandy Bay 7005 


Ph: 03 6225 1399 Fax 03 6225 1394 
Email: info@tasland.org.au 


Tasmanian National Parks Association: 
GPO Box 2188, Hobart 7001 
Ph: 0427 854 684 


Tasmanian Organic-Dynamic Producers (TO P) 


PO Box 13 Campbell Town TAS 7210 
Ph: 03 6381 2004 or Fax: 03 6381 2008 


The Wildemess Society: 
HO BART: 130 Davey Street, Hobart 7000 


Ph 03 6224 1550 Email: hobart@wildemess.org.au 


LAUNCESTON: 180 Charles Street, Launceston 7250 
Ph: 03 6331 7488 Email: launceston@wildemess.org.au 


Threatened Plants Tasmania: 


Email: president@tpt.org.au 


Timber Communities Australia: 
PO Box 172, Campania 7026 
Ph: 03 6260 4442 


Timber Workers for Forests: 
PO Box 101, Kingston, 7051 
Ph: 03 6394 4395 

Email: info @twff.org.au 


Useful Resources 


Libraries 


= Parliamentary Library 
Parliament House 
Hobart TAS 7000 
Ph: 6212 2244 


= University Law Library 
CnrGrosvenor Crescent & Alexander St 
Sandy Bay TAS 7005 
Ph: 6220 2063 


= Monis Miller Library 
University of Tasmania 
Sandy Bay TAS 7005 
Ph: 6220 2101 


=» DPPVWE Library 
13 St. Johns Avenue 
New Town TAS 7008. 
Ph: 03 6233 6854. 


There are also smallerbranches in Hobart 
(03 6233 6418) and Prospect (03 6336 
5241). 
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Publications 


Tasmanian Law Handbook 


Going It Alone: A Guide for Unrepresented Litigants in the Resource Management and 
Planning Appeal Tribunal (24 edition). 2007. EDO Tasmania. 


Environmental Law in Australia: Bates, G, 7th Ed, 2010, Butterworths, Sydney. 


Australian Environmental Law: Noms, Principles and Rules: Fisher, D, 2nd Ed, 2010, 
Lawbook Co, Sydney. 


Global Spin by Sharon Beder 


Secrets and Lies: The Anatomy of an Anti-Environmental PR Campaign by Nicky Hager 
and Bob Burton 


Defamation Law and Free Speech by the Whistleblower Network 
Strip the Experts by Brian Martin 
Gagged: The Gunns 20 and other Lawsuits by Greg Ogle 


Legislation 


Abonginaland Tones Strait Islander Heritage Protection Act 1984 
Aboriginal Lands Act 1995 


Aboriginal Relics Act 1975 
Agriculturaland Veterinary Chemicals (Control of Use) Act 1995 


Agricultural and Veterinary Chemicals (Tasmania) Act 1994 
Antarctic Marine Living Resources Conservation Act 1981 
Antarctic Treaty (Environment Protection) Act 1980 
Australian Heritage Council Act 2003 


Civil Liability Act 2002 
Crown LandsAct 1976 


Drinking Water Quality Guidelines 

Environment Protection (Sea Dumping) Act 1981 

Environment Protection and Biodiversity Conservation Act 1999 
Environment Protection and Biodiversity Conservation Regulations 2000 
Environmental Management and Pollution Control Act 1994 
Fisheries Management Act 1991 

Food Act 2003 

Forest Practices Act 1985 

Forest Practices Regulations 2007 

Forestry Act 1920 

Forestry Regulations 1999 

Forestry Rights Registration Act 1990 

Gene Technology Act 2000 

Histonc Cultural Heritage Act 1995 

Historic Shipwrecks Act 1976 

Inland Fisheries Act 1995 

Land Acquisition Act 1993 

Land Use Planning and Approvals Act 1993 
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» Living Marine ResourcesManagement Act 1995 

» lLocalGovemment Act 1993 

=» MajorInfrastructure Development Approvals Act 1999 

» Marine Farming Planning Act 1995 

» Mineral ResourcesDevelopment Act 1995 

» Mineral Resources Regulations 1996 

» National Parksand ReservesManagement Act 2002 

» National Parks and Reserved Land Regulations 2009 

=» Nature Conservation Act 2002 

=» Petroleum (Submerged Lands) (Management of Environment) Requlations 2002 
» Petroleum (Submerged Lands) (Pipelines) Regulations 2002 
=» Petroleum (Submerged Lands) Act 1992 

» PoisonsAct 1971 

» Police OffencesAct 1935 

= Pollution of Waters by Oiland Noxious Substance 1987 

» Protection of Movable Cultural Heritage Act 1986 

= Public Land (Administration and Forest) Act 1991 

=» Regional Forest Agreement (Land Classification) Act 1998 
=» Regional Forest Agreement Act 2002 (C'wealth) 

=» Resource Management and Planning Appeal Thbunal Act 1993 
=» State Coastal Policy 1996 

=» State Policy forthe Protection of Agricultural Land 

= State Policy on Water Quality Management 1997 

=» Tasmanian Planning Commission Act 1997 

=» Threatened Species Protection Act 1995 

a Whales Protection Act 1988 


» Wildlife (General) Regulations 2010 
» Wildlife Regulations 1999 


~~ You can download all Tasmanian Acts of Pariiament at www.thelaw.tas.gov.au 


Purchasing hard copies of legislation 


You can buy State and Federal Acts, Regulations or local govemment by-laws from the 
govemment printer. 


Mercury Walch 
5-7 Bowen Road, Moonah 7010 
Ph: 6232 2100 


Email: info@mercurywalch.com.au 
Oryou can orderthem at: 


State Government Offices: 
1 Civic Square Launceston 68 Rooke Street, Devonport 
Ph: 03 6336 2101 Ph: 03 6421 7890 


Parliamentary Offices: 
80B Wilson St Bumie 
Ph: 03 6434 6252 


For other locations, try Service Tasmania Centres 
Ph: 1300 13 55 13 
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